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Using knowledge of the law. “Say, you get around quite a bit. 
[ want to ask you something. My little girl fell down the stairs... .” 
These are the words addressed to an insurance adjuster by a seemingly 
satisfied customer, but to the adjuster who knows his law, and perhaps 
has been showing it too much, the author says “beware.” The question 
really means: “I’ve already consulted a lawyer ; if you really know the 
law, let’s see if your opinion jibes with his.” 

Louis C. Sandberg continues his imperiled adjuster episodes this 
month, taking up the important matter of the adjuster’s legal knowl- 
edge: when to use it and to what end. In his usual and popular 
format of the adjuster-insured dialogue, the author presents a number 
of problematic situations calling for a judicious soupcon of legal 
information to bring the interviewee to terms. The article, which 
begins at page 295, will show why detailed discussions of law should 
always be avoided, and why the insured should not be discouraged 
from consulting his own attorney. 

Previous articles by Mr. Sandberg on the subject of adjuster 
psychology appeared in THE INSURANCE LAw JouRNAL for December, 
1960, and March, 1961. 


Open policies. Professor Walter Williams of Indiana University 
concludes his series on the value of commercial real property with a 
discussion of the value concept as it applies to open policies. In the 
article at page 300, the author traces the fire insurance valuation 
doctrine as a contest of two major historical disputes: the question of 
obsolescence and the problem of whether or not to deduct depreciation 
in partial loss settlements. In addition, the author treats certain issues 
which “have either been ignored or sparsely treated in the literature,” 
including (1) a consideration of the court’s failure to distinguish 
sharply between the nature of total and partial loss rulings; (2) a 
development of the thesis that the precedent for a depreciation 
deduction in partial loss settlements must arise primarily from outside 
the courts; and (3) an integration of certain court predilections, such 
as the paid premium doctrine, into the mainstream of the valuation 
controversy. 


I1LJ— May, 1961 





Professor Williams’ earlier chapters in this series appeared in 
Tue INsuRANCE Law JourNAL for August, 1960, January, 1961, and 
February, 1961. 


The insurance agent and rate regulation. Is the agency method 
of marketing insurance moribund? Many think so. But others, among 
them Mr. Joseph S. Gerber, director of insurance for the State of 
Illinois, believe that insurance carriers cannot develop another system 
of marketing more feasible or economic. 


In his address at the University of Arizona, reprinted at page 320, 
Mr Gerber sets forth the agent’s predicament realistically—with 
neither exaggeration nor extenuation. Taking an historical perspec- 
tive, the author reviews the origins of the insurance agent, the social 
needs that gave rise to the agency function, and the economic and 
political stresses that now threaten it. Beyond this, Mr. Gerber 
reproves the agency community for its “complex of negation and 


frustration” and a state of mind that is “sickly,” especially as compared 
with that of the competition. As to the latter, the author remarks: 
“Their enthusiasm is genuinely uplifting, their attitude tough and self- 
assuring.” 


Drivers’ compensation. Automobile accident compensation insur- 
ance plans cannot and will not work in the United States, according 
to Professor Herbert A. Kuvin. They consist of an ill-considered 
imitation of an ill-considered compensation device already in existence, 
the workmen’s compensation plan. In the article beginning at page 
334, the author presents his case against the “Saskatchewan plan” 
and its prototype, workmen’s compensation. He contends that, most 
fundamentally, the principle underlying public indemnification is 
incompatible with the political philosophy embraced from the begin- 
ning in this country, that it is a union of sovereign states, separate 
and equal. 


Professor Kuvin first undertakes an extensive review of the work- 
men’s device and a critical inquiry into the successes claimed by its 
advocates. It has been operating, he points out, since Wisconsin’s 
adoption of the act in 1911, a fair time in which to realize benefits 
envisioned at the outset. The author maintains that “workmen's 
compensation has not accomplished what was intended and hoped 
of it, namely, a social device for the partial—I repeat, not complete, 
but partial—alleviation or mitigation of the economic dilemma of the 
workingman ....” He attributes this abuse of legislative intent to 
the persistent practice in the courts of interpolating broad humani- 
tarian considerations into the law. The result is a spate of spurious 
claims and absurd awards. To the author’s mind, the workmen’s 
compensation method has multiplied the evils it was supposed to 
remedy. Whether compulsory, privately operated or state operated, 
auto accident compensation can be expected to do the same. There 
are more than ample and varied devices in the existing insurance 
framework of the nation to protect the victims of these accidents. 


The author is professor of law and director of insurance law 
training programs, University of Miami, Coral Gables, Florida. 
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Persons and Events 


The ninety-second annual meeting of the National Association of 
Insurance Commissioners will be held June 5 through June 9, 1961, 
at the Bellevue Stratford Hotel in Philadelphia, Pennsylvania. Regis- 
tration and reservations may be secured by writing to: Housing 
Committee—NAIC, 16th Street and Pennsylvania Boulevard, Phila- 
delphia 2, Pennsylvania. 


Carter H. Grinstead, executive secretary of the Conference of 
Mutual Casualty Companies, has announced that the group’s manage- 
ment conference will be held this year at the Hotel Hershey, Hershey, 
Pennsylvania, on June 18, 19, 20 and 21. Included in the program are 
discussions of “Proposed Changes in the National Rating Laws,” 
“Electronic Data Processing,” “Future Economic and Financial Trends,” 
“What’s Involved in a Company Going from Fire into Casualty Insur- 
ance?” and “What’s Involved in a Fire and Casualty Company Going 
into Life Insurance?” 


The annual meeting of the National Association of Mutual Insur- 
ance Companies has been scheduled for October 1-4, 1961, at the 
Statler-Hilton Hotel in New York City. President W. T. James, Jr. 
announced the three-day meeting, the association’s 65th convention, 
which provides a forum for many mutual groups, including the Federa- 
tion of Mutual Fire Insurance Companies, National Federation of 
Grange Mutual Insurance Companies, American Mutual Insurance 
Alliance Advertising-Sales Conference, Transportation Insurance 
Rating Bureau, Mutual Loss Research Bureau, Mutual Insurance Council 
of Editors, as well as the five conference sections of the NAMIC. 
The convention program will include reports of working committees, 


business-wide trends and developments, and fire and casualty insur- 
ance relations with the public. 


The sixth annual School of Mutual Insurance Company Manage- 
ment will be held at Purdue University, West Lafayette, Indiana, 
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June 18 through June 23, 1961. Developed primarily for managers 
and management personnel, particularly of farm mutual insurance 
companies, the school is sponsored jointly by the National Association 
of Mutual Insurance Companies and by the Department of Agricul- 
tural Economics at Purdue. Persons interested in application blanks 
or further information may write directly to the National Association 
of Mutual Insurance Companies, 2105 N. Meridian Street, Indianapolis 
7, Indiana. 


The appointment of James Judson Chastain as director of field 
services for the American Institute for Property and Liability Under- 
writers has been announced by Dr. Harry J. Loman, dean of the 
institute. Mr. Chastain has been organizing, developing and teaching 
C. P. C. U. study classes over the past nine years. In his new capacity, 
he will be working closely with educational institutions throughout the 
country to assist them in the organization and development of C. P. C. U. 
educational programs as well as I. I. A. classes which are designed 
to prepare persons to undertake the advanced insurance work in 
i. 2.4. &. 

Officers and directors of Indiana Lumbermen’s Mutual Insurance 
Company welcomed guests and visitors to the recent grand opening 
ceremonies of the company’s new office building at Walnut Creek, 
California. Officials in attendance inciuded Gold E. Beall, president 
and manager; Herbert A. Pasch, vice president and assistant manager ; 
R. Niles Hiatt, vice president; and Richard K. Fowler, assistant vice 
president. Company directors present were Fred Wehrenberg of Fort 
Wayne, Indiana, John McCormick and Frederick L. Carter of Indian- 
apolis. 


Mr. Lynn P. Sabin, manager of the Portland agency of the Stand- 
ard Insurance Company, has announced the appointment of Robert 
M. Ewing as field representative in the Portland area. Mr. Ewing 
joins Standard after 13 years as a life underwriter in the Sacramento, 
California, and Portland areas. 


Actuaries’ Meeting 


The second of four regional spring meetings of the Society of 
Actuaries was held at the Hotel Statler-Hilton in Dallas, Texas, last 
month. In the absence of the society’s president, Dennis N. Warters, 
Bankers of Iowa, the president-elect, Wilmer A. Jenkins, T. I. A. A., 
opened the meeting and presided over the business session and the 
discussion of a formal paper which had been presented at the earlier 
meeting by Arthur Pedoe, research actuary. 


Mr. Pedoe’s paper concerned expense rate trends for Canadian 
life insurance companies and compared actual expenses with standards 
which had been derived by applying specific formulas to operating 
results. W. O. Burns of State Farm stated that these standards were 
helpful but that comparison between companies can be misleading 
if one company has had extraordinary expenses such as conversion 
costs in connection with electronic equipment. He also pointed out 
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that United States companies should modify these standards to reflect 
the United States Federal Income Tax on life insurance companies. 


During the business session it was reported that studies into 
hospital expense, surgical expense, maternity and major medical ex- 
pense had been authorized. It was also reported that the donation 
of copies of the 1959 Build and Blood Pressure Study to 80 medical 
schools was authorized. The Board of Governors also authorized the 


preparation and printing of an aptitude test for the use of prospective 


employers of actuarial students and college guidance officials and a 
booklet of instructions to accompany the test. 


Investments 

S. H. Huffman, Wyatt Company, discussed the experience of 
a large trust for pooled pension funds which had made substantial 
changes in the relative proportion of stock and bond investments over 
a period of a year and a half. 

J. W. Hahn, Great Southern, looked for a lower demand for 
mortgages and a reduction in yield rates on mortgage investments 
for the next two years. The demand for industrial securities has been 
lax during the recent recession, but he envisaged a rapid improvement 
with higher rates as recovery progresses. 

W. A. Jenkins, T. I. A. A., noted the desire of the present ad- 
ministration to lower long-term rates. 

F. P. Sloat, Terriberry Company, indicated the continuing interest 
in stocks for pension fund investments. 

M. D. Miller, Equitable Society, commented on his company’s 
dollar-averaging program in common stocks which was started two 


years ago. The company’s experience had been satisfactory to date. 


Medical Care for the Aged 


F. P. Finnegan, Prudential, outlined the Kerr-Mills bill providing 
for federal funds to supplement state funds for medical care of needy 
aged persons. He also reviewed the progress of supplemental state 
legislation needed in order to qualify for Kerr-Mills federal funds. 
Mr. Finnegan felt that medical expense insurance for years after retire- 
ment is the most important role for both individual and group insur- 
ance and cited his own company’s progress in these areas. He 
observed that substantial progress has been made by the industry but 
that much more could be accomplished. 


G. P. Archer, American Hospital & Life, contrasted the com- 
pulsory nature of the medical care bills supported by the administra- 
tion with the Kerr-Mills legislation whose recipients must meet a 
needs test. He noted that the industry has made sufficient progress 
in this area that President Kennedy’s compulsory approach should not 
be necessary. Mr. Archer believes that individual and group insurance 
should predominate the area of medical care for the aged, but he feels 
that governmental programs may increase so considerably as to severely 
curtail the role of individual and group insurance. 
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Adjustment of Losses: 


Adjuster’s Legal Knowledge 


By LOUIS C. SANDBERG 


Mr. Sandberg is a staff adjuster for the Great 
American Insurance Company at New York City. 


HE ADJUSTMENT OF LOSSES requires a practical knowledge 

of law. The average adjuster gets his practical knowledge by 
discussing his losses with his superiors and his co-workers. A fire-loss 
adjuster usually knows some case law and he has the concept of 
stare decisis, He knows what statutes affect his work and he knows 
something of adjective law, at least in his own locale. He knows 
about title and sales as they relate to insurable interest, personal 
property and real property, about proximate cause and how insurance 
contracts are looked upon in courts of law. 


In acquiring this information, though, the adjuster usually develops 
feelings about the law. 

Naturally, since attitudes are communicated, and experienced 
men are frequently emulated by their juniors, the person who gives 
information to the adjuster often helps to determine the adjuster’s 
attitude and how he will use his knowledge of the law. 


Insurance companies try to abide by the law and to interpret 
it fairly, but management’s intention to be fair is not always com- 
municated to adjusters. Young adjusters faced with assureds’ occa- 
sionally inflated claims might tend to use the law, or the cost of 
obtaining justice, as a club to beat down the assureds’ claims. The 
quality of an adjustment is based upon many things, not the least of 
which is the adjuster’s attitude toward the law, which attitude is 
the one he believes to be an extension of his company’s attitude. 


Let us take an example: 


Legal Knowledge 





\n adjuster has just taken a state- 
ment from an assured. The statement 
says the assured was walking along 
the street and one of the assured’s cuff 
links fell off. He missed it during the 
day, but did not have an opportunity 
to retrace his steps to look for the cuff 
link. The assured’s policy covers mys- 
terious disappearance as a named peril. 

Adjuster: “Now I see 
statement that the cuff 
you were 


from your 
fell off 
along the 


link 

while walking 

street.” 
Assured: missed 


it when | 


“That’s right. I 
got to the office.” 

Adjuster: “There are half a dozen 
cases covering mysterious disappear- 
ance. Smith v. 
Insurance Company. In this case the 
plaintiff was shopping during the day 
and, when she got home, she found 
she had lost her ring. The court held 
that this was not a mysterious dis 


One of the cases was: 


appearance.” 
\ssured: “What’s your point?” 
Adjuster: “Well you were walking 
along and lost your cuff link, so you're 
in the same position as the plaintiff 
in the case I cited.” 
Assured: “Are you a lawyer?” 
Adjuster: “No.” 


Assured: “I don’t see any connec- 


tion between the case you're talking 


about and own situation.” 


Adjuster: “Well 


We see here that the adjuster is in 


my 


trouble. By displaying his knowledge 
of the law in too much detail, but not 
enough clarity, he has put himself 
into such a position that he will be 
unable to leave the assured in a good 
state of mind. frustrations 
are obvious, but he caused them himself. 


| lis own 


Instruct the Insured 

In this example, we might conclude 
that the adjuster’s teachers did not 
point out to him that his knowledge 
of the law is what should guide him 
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in determining whether or not his 
company is liable for a particular loss, 
but that his knowledge is not a badge 
he can flash to subdue an 
neither is he to use his legal erudition 


assured; 


to replace his ability to adjust losses. 
Obviously, adjusting involves more 
than explaining the law to assureds. 

In the following example, the ad- 
juster has examined the item damaged 
has that the 
not a result of a hostile fire. 


and determined loss 1s 

\djuster: “Your contract insures 
you against loss due to fire, but the 
law in this state distinguishes between 
friendly and hostile fires. Unless a fire 
starts in a place where it isn’t sup 
posed to be, there is no way we can 
pay under a fire policy.” 
\ssured: “Are you saying I can't 
collect for this loss?” 

Adjuster : “Tn order for you to col- 
lect under your policy, you have to 
have a fire damage caused by a hostile 
fire. Here you have a surface damage 
caused by heat from a friendly fire, a 
fire intentionally lighted. There was 
no flame here.” 

Assured: “Well, I should have let 
the whole place burn. Then you would 
have paid me. Right?” 

Adjuster: “The company pays what 
liable for. We pay for damage 
caused by hostile fires.” 


it is 


Assured: “This damage was caused 
by a fire and I did not do it on purpose.” 


Adjuster: “This damage was caused 
by a friendly fire. It was caused by a 
fire intentionally lighted and the fire 
did not get away from where it was 
supposed to be and it did not start 
a fire in another object. The heat 
caused a discoloration, a_ surface 
damage.” 

“You're cutting it too 
You're being too technical.” 


Assured: 
fine. 

Adjuster: “It’s a matter of inter- 
preting your contract in the light of 
the law.” 
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Assured: “Oh, well. | 
can’t fight with the law, but I still 
don’t think it’s right.” 


guess 


you 


Here we see the adjuster’s refer 
ence to the law, in a general way, was 
instructive to the assured. It enabled 
the adjuster to deny liability without 
bringing about any undue emotional 
from the The ad- 
juster’s attitude is good. He shows 


response assured. 
respect for the law and a knowledge 
of the law, without citing any cases. 
He enables the assured to talk intel 
ligently with his broker or attorney 
and to understand the more technical 
explanation his attorney might give 
him. 

If the adjuster’s attitude is that the 
law is an effort to arrive at justice in 
particular cases, that the law is the 
application of good common sense to 
particular situations, it is likely that 
he will not run afoul of the law and 
that he will be in a good position to 
use his knowledge of the law effec 
tively. This is so because we can hope 
that 
attitude. 


normal people have this same 


See a Lawyer 


In the following example, the ad 
juster has determined from a physical 
examination that the not 
caused by a peril insured against, but 


loss Was 


by a peril excluded in the policy. 
“The physical evidence 
not 


Adjuster : 
here indicated that 
caused by a peril insured against.” 


the loss was 
Assured: “Well, if you don’t want 
to pay me, I'll just have to sue you.” 
Adjuster: “It would be a good idea 
for you to talk with your attorney.” 
Assured: 
to sue insurance companies to collect 


“Tt always seems you have 


what you have coming to you.” 


Adjusted: “I’m sorry you feel that 
way, but it has been my experience 
that the companies try to pay what 
they are liable for.” 


Legal Knowledge 


Assured: “Well don’t you think you 
should pay me for this damage?’ I’ve 
been insured with you people for a 
long time. I always pay my premiums 
on time and I’ve never complained 
before.” 

Adjuster: “What you say is so, but 
your contract specifically states that 
you are covered for damage due to 
fire. There is no coverage in your 
contract for exploding television pic 
ture tubes.” 

\ssured: “Well do you think if I 
got a lawyer he could do anything 
for me?” 

Adjuster: “What do you mean?” 

\ssured: “Well, you know. Some- 
times if a lawyer gets into the picture, 
if he starts to sue the insurance com- 
pany, they will pay off because they 
don’t want to go into the law courts 
with these little cases.” 

\djuster: “This might be true in 
certain cases, in cases where the com- 
pany doubts, but 
not like this one. I 
find that the law 


recognizes that where the contract is 


honest this is 


true in 


has 
cases 
believe you will 
clear and unambiguous, it will be inter- 
preted just as it was written.” 

Assured: “Well, I don’t know; I 
still think I'd like to talk with an at- 
torney to see what my rights are.” 

Adjuster: “If you have doubts after 
reading your contract and you have 
no other way to clear them up, it is 
your prerogative to see a _ lawyer. 
Here’s my card. If you want to, you 
can have your attorney call me and 
I'll be glad to the 
with him.” 


discuss matter 

This situation comes up occasionally 
and it is important to note that the 
good adjuster does not try to dis- 
courage the assured from seeking legal 
It is equally important that 
the adjuster try to make it clear to the 
assured that lawyers are professional 


counsel. 


people whose business it is to assist 
in getting justice, not ogres to be held 
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out as threats or people who can 
cause trouble which would make it 
worth an insurer’s while to settle 
and order to 
groundless suits. 


cases losses in avoid 

In the following instance, the ad- 
juster has completed the adjustment 
and has taken a proof of loss. He is 
about to leave when the assured asks 
him a question. 
Assured: “Say, you get around 
quite a bit. | want to ask you some 
thing. My little girl fell down the 
stairs in front of the house because 
the landlord didn’t maintain the place. 
The railing collapsed some time ago 
and he knew it. He was supposed to 
put up a new one, but he never did 
anything about it. What should I do? 
Do you think I have a case?” 

Adjuster: (1) “I’m sorry sir. I’m 
not permitted to answer questions like 
that one.” 

(2) “No. You are responsible for 
your children. Your landlord isn’t.” 

(3) “Yes. Your landlord has a re- 
sponsibility here. He must maintain 
his property in good condition so it 
is safe for his tenants.” 

(4) “How old is your little girl? 
Was she hurt badly? I can’t answer 
until I have all the information.” 


(5) “It’s hard for me to stop being 
an adjuster. My personal opinion of 
your situation would not be of any 
value to you. I'll submit your signed 


proof of loss to the company and 
you'll have your draft in a few days. 
Good-bye.” 

This situation comes up occasionally 
and particularly where the adjuster 
has made a good relationship with 
the assured. One is not a good answer 
because it implies to the assured that 
he has done something wrong, that 
he has been unethical in asking for 
the information. Two and three are 
not good answers because they are 
quotable, and no capable adjuster 
wants to be in the position of being 
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quoted on the law as applied to a 
loss he is not adjusting. Four is not 
a good response even though a lengthy 
discussion handled properly can be 
less instructive to the assured than a 
simple “yes” or Four might 
well leave the assured with the im- 
pression that the adjuster has given 
his educated opinion. 


os 


Five seems to 
be correct even though it is abrupt. 
This last answer could have been made 
in a better manner, but the content 
is important. 

The example could have involved 
any legal problem, but most often 
landlord-tenant problems are what the 
assureds are interested in. It is im- 
portant not to give any information 
because experience teaches us that, 
in almost every instance where a ques- 
tion of not related to the 
being adjusted is asked, the assured 
has already consulted an attorney or 
has a claim pending in some insur- 


law loss 


ance company or before some govern- 
ment bureau. The answers we might 
give might agree with the final dis- 
position of the matter, but, then again, 
they might not. It is also impossible 
to tell whether or not the assured is 
practicing on us. 


Get the Evidence 

The practical adjuster knows some- 
thing about evidence and the type of 
evidence he needs to adjust 
He knows that in 
civil actions he needs a preponderance 


losses 


and to win cases. 


of the evidence and he knows how to 
get evidence and what to look for as 
evidence. 

In this example, the assured has 
presented a claim for $5000 for damage 
to building and contents due to wind- 
storm 

Adjuster: “Good morning. I’m the 
adjuster from your insurance com- 
pany.” 

Assured: “Oh, good morning. Come 
in. The damage is down here in the 
basement. See, these are the things.” 
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Adjuster: “The bulk of your loss 
is the personal property you had here 
in the basement? Where is the build- 
ing damage?” 

Assured: “The storm door on the 
back porch blew off. That’s how the 
rain came in. The water was three 
feet high in the play room.” 

Adjuster: “Will you show me ex- 
actly where the water came in?” 

Assured: “Yes, of course. 
down the cellar stairs here.” 


It came 
Adjuster: “Yes, I see. There are 
some water stains over here under the 
cellar window, too. Some water came 
in here, too, didn’t it?” 
Assured: “Yes, but most of it came 
in through the door.” 
Adjuster: “Was the 
closed during the storm?” 
“Yes, of course. The 
storm door was blown off and that’s 
why the rain came in.” 


inside door 


Assured: 


Adjuster: “Has this ever happened 
before?” 
Assured: “No, Never.” 


Adjuster: “How long have you been 


at this address: 


Assured: ‘Six months.” 


Adjuster: “What did you do when 
you found the water coming in?” 


Assured: “What could I do? It 
was coming in so fast that bailing it 
out would have been impossible.” 

Adjuster : 
of all the items damaged when you 
reported your loss. 
some bills. I'd like you to give me a 
statement for the file, too.” 


“IT see you sent in a list 


You also sent in 


Assured: “My husband told me not 
to sign anything.” 
“Your husband was un 
doubtedly referring to releases. This 
is only a little summary of what you 
have told me. Signing a statement is 
no more than attesting to the truth 


Adjuster: 


of the facts you have given me very 
freely.” 


Legal Knowledge 


The adjuster will not stop here. He 
will also canvass the area in an effort 
to find if any other buildings in the 
neighborhood have had flooding and 
he may out a builder to 
confirm his own observations. 


even send 


[In this instance we see that the ad- 
juster who is aware of the policy con- 
dition excluding coverage for damage 
due to surface waters is also aware of 
the fact that the courts have upheld 
the exclusion, and once he has decided 
that this is the cause of the loss, based 
upon his physical examination of the 
property, he collects as much evidence 
as he can to substantiate his position. 
[he adjuster’s action is influenced by 
his knowledge of the law, both sub- 
stantive and adjective, but he did not 
mention law to the assured. The men- 
tion of law in this instance might 
precipitate an unwarranted act on the 
part of the assured before the adjuster 
had collected all 


needs. 


the information he 


From the five examples given, we 
might deduce five principles govern- 
ing the discussion of law with assureds. 

(1) Detailed 
should always be avoided. 


discussions of law 

(2) Law should be referred to only 
casually and in a general way. 
Assureds should not be dis- 
couraged from seeking legal counsel 
when they are so disposed. 


(3) 


(4) Discussions concerning matters 
other than the loss being adjusted 
should be avoided. 

(5) Mention of law should be avoided 
until investigation of losses is complete. 

We might also conclude from the 
examples that while a practical knowl- 
edge of the law is invaluable to the 
adjuster, its chief value is in its use- 
fulness as a guide to him in his adjust- 
ment and not, usually, as an argument 
to be presented to an assured, or as a 
collection of arguments from which 


the adjuster can draw. [The End] 
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The Determination of the Value 


of Commercial Real Property: 


By WALTER WILLIAMS 
Assistant professor of insurance at Indiana University. 


rT. HE LAST HALF of the decade of the 1950’s was marked by a 

strange absence of major fire insurance valuation cases in the 
American courts. This unexplained lull is most surprising in light of 
the important cases of the late forties and early fifties, the controversy 
among legal authorities as to the implications of the no-depreciation 
cases, and the failure to resolve this polemic.’ While obviously a dis- 
pute of this nature cannot be resolved in this paper, the quietude of 
the stalemate does offer an excellent opportunity to bring the major 
issues into sharp focus before the problem is considered again (as 
surely it must be) in the American courts. To set forth properly the 
important issues, the development of the fire insurance valuation 
doctrine for commercial real property must be traced through time, 
placing greatest emphasis upon the two major historical disputes 
the question of obsolescence which still has current ramifications, and 
the aforementioned problem of whether or not to deduct depreciation 
in partial loss settlements. 


However, the purpose of this paper is more than historical. In 
tracing the two major disputes over the years, the author will con- 
sider certain issues that have either been ignored or sparsely treated 
in the literature. These issues include: (1) a consideration of the 
court’s failure to distinguish sharply between the nature of total and 
partial loss rulings as an important factor contributing to the con- 
fusion surrounding the two controversies; (2) a development of the 
thesis that the precedent for a depreciation deduction in partial loss 
settlements must arise primarily from outside the courts, since there 
are few court rulings to support the deduction in determining the 
value of a partial loss; and (3) an integration of certain court predilec 
tions such as the paid premium doctrine into the mainstream of the 
fire valuation controversies. In order to form a basis for tracing and 
analyzing the two major disputes and for developing the other issues, 
the author will first summarize briefly the main issues of the two 
polemics and then turn to a detailed consideration of the problems 
as disc ussed above 


*For a detailed consideration of the cases and the controversy see Wilfred 
G. Howland, “Depreciation and Partial Losses,’ THe INSURANCE LAW JouRNAI 
for October, 1953, pp. 685-689; Bert Cotton, “The Factor of Replacement Cost 
in Fire Insurance,” THe INSURANCE LAW JourNAL for January, 1956, pp. 34-38; 
Evans M. Taylor, “Elements of Depreciation on Partial Buildings Losses,” THE 
INSURANCE LAw JouRNAL for May, 1956, pp. 295-298 
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Open Policies 


Two great fire valuation controversies 
may be found in the history of the 
American courts. The first of these 
disputes concerned 
whether or not 


the question of 
evidence as to ob 
solescence should be considered in de 
termining the value of property. There 
is an important distinction between 
whether or not 
solescence should be considered in de 


evidence as to ob 


termining the value of any real property 
and whether or not obsolescence, after 
the evidence has been c ymnsidered, should 
be allowed as a deduction in ascertain 
ing the value of a specific asset. Hence ec. 
while this controversy has subsided in 
the sense that obsolescence generally 
may be considered as a value deduc 
tion in the American courts, the present 
day arguments against allowing ob 
solescence are usually based in part 
on those developed to defeat the con 
tention that should be 
considered by a court. The second of 
the fire valuation polemics 
around the question of whether or not 
depreciation should be deducted in 


obsolescence 


centers 


determining the amount of a partial 
loss settlement. 


Question of Obsolescence 


At the present time, American courts 
generally will allow a deduction for 


obsolescence if it appears warranted 


by the facts of the case. However, 
prior to the 1930's, this deduction was 
almost never permitted by a court. 
The courts believed that assets pos- 
sessed an inherent value stemming 
from the asset itself. Because a build 


Newark Fire Insurance 
902 (1928). 


*McAnarney v 
Company, 159 N, E. 


Value Determination 


ing was a building, it automatically 
had a value equal to physically similar 
structures, factors 


sur- 


difterent 
and 


despite 
location 
roundings. 


such as economic 
An extreme interpreta 
tion of this inherent value concept by 
a court would appear to affirm the 
hypothesis that a hotel in a waste 
land would have the same value as a 
physically similar Chicago hotel. How 
New York Supreme Court 
on a prohibition-era case al- 
deduction for 
in measuring the value of a malt fac- 
tory and set the precedent for the 
decline of the inherent value concept. 
\lthough this has declined 
significantly in importance, the in 
herent value argument is still to be 
found occasionally in current-day cases. 


ever, a 
ruling * 


lowed a obsolescence 


concept 


Depreciation Deduction 


\s will later in this 
paper, the question of whether or not 


be ( »bserved 


to allow a deduction for depreciation 
in partial losses can be traced to the 
turn of this century, but, as a point 
of major controversy, its origin is the 
early 1950's. 
indemnification, the author noted that 
the term betterment is 
terpreted in the 
meaning an 


In an earlier paper on 
often in- 
courts as 
the useful 
life or an improvement in the quality 
of an The question of allowing 


\merican 


extension in 


asset. 
a depreciation deduction is clearly 
connected with the useful-life aspect 
of the betterment The fre 
quent justification by the courts for 


concept. 


not allowing depreciation has been 
that the repairs to the damaged prop 
erty did not better the position of the 
insured relative to that existing just 
prior to the loss. Of the 
holding that depreciation should not 
be deducted in determining the actual 
cash value of a partial loss, two types 
may be distinguished- 


decisions 


the repairs 


cases and the no-depreciation rulings. 





Both types of decisions produce the 
same end result for the insured by 
requiring the insurance company to 
pay for the entire cost of repairs. 
However, in the repairs rulings, which 
can be found much earlier than the 
no-depreciation cases, the courts do 
not discuss the reasoning behind their 
decision. The no-depreciation rulings 
are distinguished by the fact that the 
court, often at some length, reviews 
the reasons for not allowing a depre- 
deduction. Compared with 
the repairs cases, the no-depreciation 
decisions are far more important be- 
cause the arguments set forth in them 
can be used as precedent in other 


ciation 


cases. 


The insurance companies have tried 
to stem the tide of these no-deprecia- 
tion rulings by claiming that deprecia- 
tion must be deducted in a partial loss 
situation. In fact, the two New York 
policies used prior to 1943 specifically 
referred to a depreciation deduction. 
court support a 
depreciation deduction for partial losses 
are difficult to find. Also, in this 
handful of cases, none of the judges 
is nearly so articulate as those render- 


However, cases to 


ing no-depreciation decisions. A pos- 


sible explanation of the sparsity of 
depreciation decisions is that the con- 
cept of depreciation is so ingrained in 
the thinking of each lawyer and judge 
that he is most unlikely to consider 
a situation in which depreciation would 
not be deducted. The no-depreciation 
cases can then be viewed much like 
an insect mutation occurring normally 
once in so many thousand births but 
never considered as representative of 
that insect. On the other hand, in a 
summing-up of the partial loss cases, 
the author found that the repairs-no- 
depreciation decisions are more numer- 
ous than the depreciation cases, and 


*James C. Bonbright, The Valuation of 
Property (2 vols.; New York, McGraw-Hill 
300k Company, Inc., 1937), p. 363, n. 2. 
Chapter XV of Bonbright’s book is a re- 
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are considered at greater length by the 
judges rendering the decisions. 


Importance of Distinction 
Between Total and Partial Losses 


Historically, the partial loss has 
been considered only an uninteresting 
subspecies of the total loss. In their 
influential article, Bonbright and Katz 


observed : 


“The omission of a discussion of the 
partial 
seem at first to be serious in view of 
the fact that most insurance 
are of this type. However, the re- 
ported opinions on the subject raise but 
few interesting valuation problems.” ® 


loss would 


measurement of 


losses 


As Bonbright and Katz were writ- 
ing, the center of the value stage was 
occupied by the obsolescence-versus- 
(only de- 
preciation deductions) controversy with 
the principal litigation involving total 
But, in the 1950’s, the major 
fire insurance valuation controversy 
centered around a different problem: 
that of the court’s tendency to dis- 
allow a deduction for depreciation in 
partial the earlier 
polemic, the courts asked what types 
of deductions are permissible in es- 
tablishing the value of the total loss. 
The current courts seek to determine 
whether any deductions for deprecia- 


inherent-values physical 


losses. 


loss cases. In 


tion in partial losses are to be allowed. 


The courts have never stated explicitly 
that there is a difference in their 
standards of indemnification as applied 
to total and partial losses. However, 
the author believes such a difference 
of interpretation does exist and will 
attempt to document his belief in this 
paper. But commencing a 
formal documentation of the existence 
of alternate standards, an attempt 


before 


print of an article by Bonbright and David 
Katz, 29 Columbia Law Review 557 (1929). 
References will be made from the book pub- 
lished more recently. 
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will be made to prove intuitively why 
the separate interpretations of partial 
and total loss developed. Let us be- 
gin with the seemingly innocuous 
statement that the distinctive feature 
of a total loss is its finality. In “start 
ing from scratch” to indemnify in the 
case of the total will tend 
to think in terms of a complete substi- 
tute entity. For example, if an in- 
sured had a used building depreciated 
x per cent, he could be made whole 
again with funds to purchase a similar 


loss, one 


building also depreciated x per cent. 
On the other hand, half of a 
building is left after a loss, the span 


when 


of consideration is limited to a repair 
of that Will the 
pecuniary position of the owner be 


which remains. 
changed by a conglomeration of old 


and new material? The problem is 
the familiar “I had a roof before and 
now you want to give me half a roof” 
lament. In this vein a judge said: 


_ depreciation may not be de 
ducted from such [repair] costs because 
this would make the sum insufficient 
to complete the repairs and would 
leave the building unfinished.” * 

In the partial loss, the judge (or 
jury) is never allowed to think in 
total 


destr« ved, 


terms of a substitution of one 
entity for another, now 
total entity. There is only the jig- 
saw of new and old. The sharp focus 
permitted with a total loss degenerates 
into a kaleidoscopic muddle of con- 
The 


purpose of this brief section has been 


flict in the case of partial losses. 


merely to set the stage for the detailed 
development of both total and partial 
loss controversies. However, the im 
portance of the separate interpreta- 
tion within the courts of the total and 
the partial loss cannot be emphasized 


too strongly. 





* Third National Bank v. American Equitable 
Insurance Company, 4 Fire AND CASUALTY 
Cases 754, 880, 178 S. W. 2d 915, 925 (1943). 
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Total Losses 


Inherent-value concept.—The in- 
herent value concept was the first fire 
insurance valuation measure developed 
by the American courts in ruling upon 
the question of indemnification. In 
holding rigidly to a doctrine that an 
inherently valuable, the 
courts, in effect, had said that value 
arose solely from the asset itself. For 
example, a house had inherent in its 
make-up a value comparable to other 
houses of similar design and state of 
repair. forth 
in perhaps the most famous of all 
American fire insurance valuation cases : 


asset was 


This rule was first set 


“It will at once be seen that if this 
principle of indemnity is to be ad- 
mitted, the extent and value of the 
recovery will in every case vary with 
the special and peculiar circumstances 
of the insured, and the local advan- 
tages or disadvantages of the build- 
ing and the uses to which it is applied ; 
and the intrinsic value of the building 
will form no criterion of the loss of 
the proprietor in case of its destruction. 
It is the tenement upon which the in- 
surance is made; and the actual value 
of it as a building is the loss of the 
insured, in case of its destruction by 
fire. To that measure of indemnity the 
proprietor is entitled to no more, what- 
ever revenue he may have 
from the tenement.” ® 


derived 


In its strictest form, the inherent 
value rule was interpreted to mean 
that a physical asset had a value aris- 
ing in and of itself from the very 
that The value 
was assumed to be unmodified by sur- 
rounding circumstances, An extreme 
interpretation by the court of this rule 
would appear to sanction the state- 
ment that two identical houses, one 
in an uninhabitable the 


existence of asset. 


desert and 


second in a lush valley area, would be 


Laurent v. Catham Fire Insurance Com- 
pany, 1 Hall (Super) 41 (N. Y., 1828). 





equal in value. The only factor that 
might the the 
would be physical deterioration, As 
court thinking matured, the concept 


lessen value of asset 


became primarily an antiobsolescence 
theory with the value of an asset being 
the replacement cost of that asset less 
physical depreciation. 


Representative cases.—In this sec- 
tion there is no attempt at complete 
case coverage since the inherent value 
concept is a dying (admittedly at a slow 
pace) point of view. The cases pre- 
sented are typical of the interpreta- 
tion of the rule in the period before 
1928, when inherent value was the 
primary concept of the American courts. 
The first case presents the philosophy 
of the court quite clearly : 

“The auditor adopted as the rule 
of damages, that the plaintiff is en- 
titled to intrinsic 


cash value of the property destroyed, 


recover the actual 
and to such a sum as it would have 
the time of the to have 
replaced and restored the property to 


cost at fire 
the condition in which it was before, 
without regard to the fact that it was 
to be removed on the first day of 
October.” ® 

The second case is interesting be- 
cause it upholds succinctly a physical 
depreciation deduction while casting 
aside an allowance for obsolescence: 

“The higher estimates are clearly 


made on a wrong basis,—what it 
would cost to replace the burned build- 
ings with new ones. These 
buildings, though apparently in a fair 
state of repair, were old—some of 
They were no longer 


that 


them very old. 


in use, but we cannot assume 


they were useless.’ 


* Washington Mills Emory Manufacturing 
Company v. Weymouth Insurance Company, 
i135 Mass. 503, 505-506 (1883). The fire 
had occurred on August 17, 1878, approx- 
imately six weeks before the removal date 
of October 1, 1878. 
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The Lee case*® is presented because 
the decision the same year 
(1928) as the McAnarney ruling which 
was hailed as the death knell of the 
still lingering concept. In the Lee 
decision the presiding judge permitted 


was in 


a physical depreciation deduction but 
would not allow the insurance com- 
pany's quaintly termed subtraction 
of “commercial depreciation,” which 
to have deducted 


amount been 


for neighborhood deterioration. 


Was 


Rationale of the concept.—The long 


quotation below from Bonbright and 
Katz explains both the court’s reason- 
ing behind the inherent value interpreta- 
tion and also the elements of the con- 
that unseated the rule from 
The author has 


troversy 
its majority position. 
relied heavily upon the Bonbright and 
Katz article, which captured the flavor 
of the transition in court thinking 
from allowing only a deduction for 
physical deterioration to allowing a 
deduction for both physical deprecia- 
tion and obsolescence during the period 
when that transition was actually tak- 
ing place: 

“This discrepancy between the ‘cash 
value’ of the property and the amount 
of injury which its destruction causes 
the owner, is to be explained by the 
fact that courts have tended to think 
of value as something more or less in- 
trinsic and objective, with the result 
that their valuations have often de- 
liberately disregarded certain peculiar 
which the 
significance of the particular property 
to the particular owner at the precise 
time the 
place. 


circumstances bear on 


when destruction took 


“On one phase of the question the 


courts have always been clear. They 


have invariably insisted that an old 


"Hilton v. Phoenix Insurance Company, 42 
A. 412, 415 (Me., 1898). 

*Lee v. Providence Washington 
Company, 266 P. 640 (Mont., 1928). 
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building may not be valued at its re- 
placement cost new except after the 
deduction of an allowance for physical 
depreciation. This doctrine is so well 
recognized that the parties desiring 
a high valuation no longer take the 
trouble to challenge it before a court. 
The reat bone of contention, however, 
takes the form of the further question 
value other than 


losses in 


whether 
those caused by mere wear and tear 
can be taken into consideration. Ina 
contest as to the measure of recovery 
for the loss of obsolete buildings, it 
has been the repeated contention of 
the insured that the so-called physical 
value of the building is the measure of 
recovery, whereas it has been the in 
sistence of the insurer that cash value 
with reference to a// factors bearing on 
the current economic the 
property shall be taken into account. 
Oddly enough, the same issue has on 


value of 


occasion arisen with the party litigants 
reversed, the insurance company con 
tending for the higher “physical” value 

for the 
apparent 


and the insured contending 
value. This 
anomaly has arisen by virtue of the 


lower “real” 
coinsurance clause, which makes it to 
the interest of the insurance company 
the 
done to a building but to maximize 


to minimize amount of damage 


the value placed on the entire building.” 


The 


sentences 


the last two 


not be 


significance of 
should overlooked, 
as they introduce within the literature 
the the that 


be a double-edged sword. 


seed of idea value may 


McAnarney rule.—The plaintiff, a 
former director of the Eagle Brewing 
Company, purchased from the com 
pany in 1919, for $8,000, a group of 
buildings that had fallen into disuse 
the passage of the Na 
tional Prohibition Act of 1918. A fire 
resulting in a total loss occurred in 
April, 1920, after plaintiff had obtained 


because of 


footnote 3, at 


* Bonbright, work cited at : 


pp. 369, 385-386. 
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fire coverage of $42,750 in January of 
that The trial court estimated 
a value of $55,000 for the buildings, 
and the case was appealed. The de- 
fendant that the 
court judge had erred in ruling on 


year. 


complained lower 
evidence and in his charge to the jury. 
The judge would not admit as evi 
dence defendant’s offer to show that 
the plaintiff, while a director of Eagle 
had tried to sell 
the property without success ; that the 


Brewing Company, 


brewing company had directed plain 
tiff to have a “for sale” sign erected on 
the premises offering the property for 
$12,000; and that plaintiff stated in 
the local 
property 


an affidavit to 
that the 
value solely from its function as a malt 


assessment 
board derived its 
producer; and that owners would sell 
for $15,000 but the highest bid price 
was $6,000. 
the charge to the jury which stated 
that the fact that the buildings could 
utilized for any useful 


The insured challenged 


no longer be 
purpose was immaterial because value 
for the purpose of recovery was to be 
measured by the cost of replacement 
less physical depreciation. In revers 
ing the ruling, the appellate court set 
a major precedent: 

that, un 
der the standard clause, the sole measure 


“\We do not agree 


of damage was cost of reproduction 
depreciation. 
buildin 


less physical 
\\ here gS 
destroyed the trier of fact may, and 
should, call to its 
effectuate complete indemnity, every 


insured have been 


aid, in order to 


fact and circumstance which would 


the formation of a 
the loss. lt 


consider original cost and cost of re 


logically tend to 


correct estimate of may 


production; the opinions upon value 


given by qualified witnesses; the 


declarations against interest which 
may have been made by the assured; 
the gainful uses to which the build 


ings might have been put; as well as 





any other fact reasonably tending to 
throw light upon the subject. 


“In the case at bar the trier of fact, 
in considering cost of reproduction, 
was required by the policy to mi ike 
proper ‘deductions for depreciation.’ 
The word (depreciation) means, by 
derivation and common usage ‘a fall 
in value, reduction of worth’ 

It includes obsolescence. . . An 
obsolete thing is a thing no longer in 
the extent to 
had suffered 
trier of fact 
should have been permitted to con- 
sider that, owing to the passage of the 
National Prohibition Act, 
no longer useful for the 
which 
have 


use. In determining 


which these buildings 


from depreciation the 


they were 

purposes to 

serve they were erected. It 

should been permitted to 

sider their adaptability or inadaptability 
ra 


con- 


to other commercial purposes.’ 


The 192! 


can be 


Mc- 


viewed as a 


Its predecessors. 
Anarney ruling 
chronological landmark in the develop- 
ment of legal interpretation relative 
Yet, the precedent- 
shattering effect of the decision stems 


to insurable value. 


not from its uniqueness but from the 
prestige of the New 
dering the decision. 


York court ren- 
In fact 
of the obsolescence argument may be 
traced at least back to 1890 when the 
Colorado Supreme Court stated: 


. the origin 


“Tt follows that th 
the building, the 
like building 
the same land, 


e original cost of 
cost of constructing 
at the time of trial on 
and the difference in 


value between the building destroyed, 


and a 
were all proper inquiries to 
court in 


by reason of its age and use, 


new one, 
the just 


conclusion in regard to the loss sus- 


assist arriving at a 


tained. 


Also. in 1912 the Court 
of Vermont handed down a McAnarney 


Supreme 


 McAnarney v. Newark Fire 
159 N. E. 902, 904-905. 
Insurance Company v 
(1890). 


Insurance 
Company, 

" State 
P. 333, 337 
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type ruling ' in considering the total 
value of the property, but in a partial 
loss situation. No gain can be made 
from pursuing further these 
It is fitting now to turn toa 
consideration of the McAnarney ruling 
in the context of a partial loss setting. 


McAnarney and coinsurance.—The 
insurance industry pushed long and 
hard for the establishment of the 
McAnarney-type thinking within the 
court without realizing the full im- 
plication of that decision. On the 
surface, the ruling appears to be de- 
cidedly pro-insurance company in its 
fundamental outlook. The case set 
the precedent in a total loss situation 
for defeating the claim of the insured 


lesser 


cases. 


on an overvalued, obsolete structure. 
But the 
that opened Pandora’s box of various 


values. The 


decision also became the key 


insurance companies were 
that despite the brilliant 
the McAnarney, decision, 
the ruling was really quite general 

specifying that all pertinent 
should be considered in establishing 
the value of a As will be 
McAnarney pre 


to learn 
rhetoric <¢ rf 


factors 


structure. 
discussed below, the 
cedent was to be 


against the 


used as a 
insurance 


weapon 
companies in 
partial loss settlements. 

When 


quirement, the 


coinsurance re 
estimate of the total 
value of the damaged property is im 
portant in the settlement of a partial 


there is a 


loss. In a partial loss case, the situa 
tion is generally 
posite to that which existed in 
McAnarney trial. The may 
that the total value of 
the insured property is great enough 


diametrically op 
the 
insurer 
wish to show 
so as to invoke a coinsurance penalty. 
The insured, fearing the possibility of 
this penalty, will attempt to 
that the of the 
enough so as to make his insurance 


prove 


value property is low 


Trust (¢ 
Insurance ( 


Savings Bank 
v. Fitchburg Mutual Fire 
84 A. 970 (1912). 


itisens’ ompany 


‘ompany, 
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in force sufficient to meet the coinsur 
ance requirement. The insured may 
bring forth evidence of the existence 
of a market value significantly lower 
than the replacement cost less depre 
ciation or of an economic degeneration 
of the area in which the partially dam- 
aged building was located. Faced 
with such testimony on behalf of the 
insured, the insurer may be forced to 
do battle in reminiscent of 
sophisticated inherent-value arguments. 


terms 


Partial Losses—General 


A comparison of the 1918 and 1943 
standard fire policies.—The present 
insuring agreement of the 1943 New 
York Standard Fire Policy is sparsely 
worded : 

“Tthe company] .. . does insure to 
the extent of the actual cash 
of the property at the time of the loss, 
but not exceeding the amount which 
it would cost to repair or replace the 
property with material of like 
and quality... .” 


kind 


The terminology of the 1918 version 
of the standard policy was quite simi 
lar differing only 
phrase 


as to the additional 
the 
and the parenthetical expres 


“or damage” after word 
“loge” 

sion “ascertained with proper dedu 
tions for depreciation” after the word 
“value.” 


changes relegated them to the “of 


\n early explanation of thes 
very 
minor importance” category: 

“The elimination of the word ‘dam 
age’ exemplifies the 
drafters in eschewing all words which 
Clar 
ity was the key word, and this could 


added nothing to the meaning. 


not be accomplished by the retention 
\nother ex 
ample is the elimination of the re 
mainder that the actual cash value of 
the property 


of superfluous language. 


was to be ‘ascertained 


3 Annotation of the 1943 New York Stand 


ard Fire Insurance Policy (Chicago, 


Insurance Law, American Bar Association, 


1953), p. 179. 
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value 


attitude of the 


Section of 


with proper deductions for deprecia- 
tion.’ It was felt that the phrase ‘to 
the extent of the actual cash value of 
the property at the time of loss’ was 
adequate in itself, and capable of no 
other interpretation, based on elements 
of damage determination, than that 
depreciation was necessarily included 
in its ascertainment. Other similar 
changes have been made and although 
they have but negligible practical sig- 
nificance their over-all effect is to pre- 
sent a more concise form.” ’ 


A prominent insurance attorney gave 
the author another explanation for the 
exclusion in the 1943 policy of the sec- 
tion in parentheses: The reference to 
depreciation was eliminated at the re- 
quest of important brokers (agents) 
so as to make the fire package a more 
Looking at the 
two explanations in light of what has 
transpired in the period since 1943, 
the first must be termed idealistic. 
Such an explanation attributes to the 


“average 


palatable offering. 


\merican court judge far 
more sophistication in the methodol 
ogy of valuation than he actually 
In all fairness to the draft- 
ers of the 1943 version, they could not 


pt ssesses. 


be expected to forecast the inclination 
of the courts to disregard deprecia- 
tion. However, on occasion the courts 
that and have used 
the missing parenthesis as a basis for 
their exclusion of the deduction. After 
disallowing depreciation in a partial 


have done just 


loss settlement, a Pennsylvania judge 


( »bserv e¢ 


‘As already stated, if the defend 


ants (the insurers) wish to bring 


about a different result under circum 
stances similar to those present here, 





have to change the terms of 
order to 


they wil 


their policies in achieve 


this end.” 


"<The 1943 Standard Fire Insurance Pol- 
icy,” 39 Illinois Law Review 70 

’Farber v. Perkiomen Mutual 
Company, 7 FirE AND CASUALTY ( 
88 A. 2d 776, 780 (1952). 


Insurance 


ASES 882, 
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Conventional view of partial losses. 

The anonymous quotation from the 
Illinois Law Review and the Bonbright 
that all courts 
recognize depreciation are observa 
tions typical of pre-1950 insurance 
writings. However, the latter refers 
specifically to total loss and the Ke- 
view article does not designate the 


and Katz statement 


type of loss to which the reference ap- 
plies. Perhaps it is this generality of 
the depreciation statements that has 
built the solid wall of acceptance, only 


slightly chipped by the three recent 


articles on no-depreciation cases.” In 


fact, so ingrained in the thinking is 
the notion of the applicability of depre- 
ciation that even Howland, the first of 
the no-depreciation writers, is drawn 
into obvious error toward the end of 
his otherwise fine article. The appendix 
that 
entitled “Partial Loss Cases Supporting 


of his paper lists 13 cases” are 
Deductions for Depreciation Selected 
from Various Jurisdictions” and further 
notes that “the above list does not pur 
port to be Yet, in a 
careful analysis of the 13 cases, the 


exhaustive.” 


author finds that only three” truly fit 
under the heading given the listing. 


Of the other ten cases, eight ” do not 


Ss 
consider the question of the measure 
of the partial loss, but rather consider 
only the measure of the value of the 


"See footnote l. 

* State Insurance C Taylor, 24 P. 
333 (Colo., 1890); Smith v. Allemania Fire 
Insurance Company, 219 Tl. App. 506 (1920); 
McIntosh v. Home 
tion, 200 N. W 
can Insurance Company v. Crume, l 
742 (Ky., 1936); Schreiber Pacific Coast 
Fire Insurance Company, 7 Fire anp Cas- 
UALTY Cases 221, 75 A. 2d 108 (Md., 1950); 
Kingsley v. Spofford, 11 N. E. 2d 487 (Mass., 
1937); Board of Trustees v. Home Insurance 
Company, 6 FirE AND CASUALTY CASsEs 49 
(Minn., 1946); Nicholson v. Bankers’ & 
Shippers’ Insurance Company, 145 S. 349 
(Miss., 1933); Johnstone v. Home Insurance 
Company, 34 S. W. 2d 1029 (Mo., 1931); 
Voges v. Mechanics Insurance Company, 230 

(Neb., 1930); Svea Fire & Life 


mpany Vv 


Associa 
1924); Great Ameri 
99 S. W. 2 


Vutual Insurance 
694 (la., 


N. W. 105 
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entire structure. The last two” 
really repairs cases. 

The author doubts that Howland 
could have read thoroughly the cited 


are 


cases. His analysis is too penetrating 
in the rest of the article for the pres- 
ent author to believe that Howland 
could have misinterpreted ten cases. 
Rather, it would appear that this slip 
is a perfect example of Galbraith’s 
conventional wisdom. Howland per 
haps merely accepted these cases as 
representative because so many other 
individuals before him had taken the 
cases as proof of what they wished to 
believe. “The hallmark of the con- 
ventional wisdom is acceptability.” * 
To add to the enigma as to the dearth 
of partial loss depreciation cases, there 
is located in the Bonbright and Katz 
article a seemingly forgotten footnote 
alluding to the uninteresting aspects 
of the partial loss as a valuation prob 
lem: “This is due largely to the fact 
that in most (partial loss) cases the 
amount of loss is measured by the 
estimated cost of repairing the prop 
erty, a which does not re- 
quire a valuation.” * 
Katz, interested primarily in the total 


measure 
Bonbright and 


loss controy ersy between obsolescence 
and physical depreciation, merely made 
this observation concerning the partial 
loss in a footnote as an afterthought 
for the sake of completeness. Strangely, 


Insurance Company v. State Savings and Loan, 
19 F, 2d 134 (Okla., 1927); Pacific Fire In- 
surance Company v. J. E. Morris Company, 1 
S. W. 2d 348 (Tex., 1927); Citizens’ Savings 
Bank Fitchburg Mutual Fire 
Company, 84 A. 970 (Vt., 1912) 
work cited at footnote 1, at p. 

* Howland, work cited at footnote 1, at 
p. 689 


1 


Insurance 
Howland, 
689 


Mississippi, Nebraska and Texas 
* Colorado, Illinois, Maryland, Massachu 
Minnesota, Missouri, Oklahoma 
Vermont. 
‘Kentucky and 
“John Kenneth 
Society (Boston, 
pany, 1958), p. 11. 
‘Bonbright, work cited at footnote 3, at 
p. 363, No. 2 


setts, and 
lowa. 
Galbraith, The Affluent 


Houghton Mifflin Com 
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no one else sought to expand on the 
implications of the repairs statement. 
The conventional ruled un 
challenged to the 1950's. 


wisdom 


Partial Losses—The Cases 

Early repairs decisions.—<A repairs 
case may be defined as one in which 
the measure of partial loss appears to 
be the cost of repairs with no allow 
ance for depreciation but with the 
court ruling not discussing the question 
of depreciation. The hedging term 
“appears” is used since the wording 
of some of these cases, especially the 
earlier ones, is unclear. The first such 
decision 1903 Massachusetts 
ruling in which the emphasis on re 


Was a 


pairs only was partially mitigated by 
the special facts of the The 
major dispute involved the question 


case. 


of whether or not the insurance com 
pany was required to pay for extra 
repairs necessitated by a_ building 
code. The judge said: 

“Ordinarily, the loss of damage by 
fire is the difference between the value 
of the building before the fire and the 
value of what remains after the fire. 
... Where the building is only par 
tially destroyed and the proper course 
is to repair, as in the case before us, 
it is manifest that in estimating the 
value of the part remaining the cost 


of the necessary repairs is a very ma 
terial matter = 
A remarkably similar Kentucky deci 


24 


sion is more clearly worded: 

. and in estimating such damage 
you will the 
value, if anything, between said build 


estimate difference in 
ing just before the fire occurred and 
the same building immediately there 
after that you believe 


may was ap 


* Hewins v. London Assurance Corporation, 
68 N. E. 62, 63 (1903). 

* Citizens’ Fire Insurance Company v. Lock- 
ridge & Ridgeway, 116 S. W. 303, 304 (1909) 

°° McIntosh v. Home Insurance Association, 
200 N. W. 694 (1924) 

* Britven v. Occidental Insurance Company, 
5 Frre AND CASUALTY CAsEs 133, 13 N. W. 


Value Determination 


2d 791 (la., 


proximately caused by the fire, such 
difference, if any, in value to be deter- 
mined by the reasonable cost of re- 
pairing or restoring any damage or 
injury caused solely by the fire.” * 

is similar to 
Although Bon 
bright and Katz cite no cases, these 
may well be the basis for their afore 
mentioned statement in the footnote. 
These rulings appear to be a fore 


runner ot 


\ later case in lowa”™ 
the above decisions. 


the no-depreciation deci 
sions, although pure repairs cases are 
to be found in the 1940's and 1950's.” 
However, except as the possible start 
ing point of the no-depreciation phil 
osophy, the cases are not of great 
importance since the court does not, 
by definition, discuss the problem of 
depreciation and partial loss. 

No-depreciation decisions. — A no- 
depreciation case may be defined as a 
partial loss decision in which the court 
ruling covers in some detail the rea 
son(s) for not allowing a depreciation 
deduction. A Pennsylvania ruling in 
a dwelling case * was the first to fit 
the above definition. The court’s state- 
ment given below was considered some 
what of an oddity at the time : 

“Where a building is entirely des 
troy ed, the application of the rule is 
simple; where a building is partially 
destroyed, it may be difficult to arrive 
at actual cash value, less depreciation 
if it is to be considered ; but difficulties 
cannot prevent the right to compen 
sation. There enters into actual cash 
value of the part destroyed the fact 
that it was a part of an entire property 
and the use made of it. It is summed 
up in the idea ‘the cost of replacing 
in as nearly as possible the condition 
as it existed at the date of the fire.’ 
1944); Ware v. American Drug 
Fire Insurance Company, 6 FIRE AND 
CasuaLty C Jo ss. 264 o01 (La, 
1949); Continental Insurance 
Dunne, 226 F. 2d 471 (Cal., 

* Fedas v. Insurance Company of the 
of Pennsylvania, 151 A. 285 (1930) 


gists’ 
ASES &35, 
Company 
1955). 

State 





“The actual cost of new material, 
with deduction for depreciation, which 
is not sufficient to replace the build- 
ing as nearly as it could be as of the 
date of the fire, does not comply with 
the policy, which was to insure against 
loss not exceeding the amount named in 
the insurance.” ” 


Taylor’s comment concerning the 
case is misleading: 

“As a matter of fact, this case was 
not a proper authority for the rule for 
it merely determined that, in taking 
into account cash value, the question 
of depreciation was a proper consid- 
eration. In that 
however, did reject the insurer’s con 
tention that depreciation should have 
been deducted from an estimate of the 
cost of repair.” ” 


instance the court, 


Obviously, a court could not rule 
that depreciation was not a proper 
while the fire contract 
contained a parenthetical statement 
relating specifically to depreciation. 
On the other hand, the ruling specif- 
ically disallowed depreciation in the 


consideration 


particular case and also offered a jus 
tification for its decision. 


No-depreciation by statute.—In the 
period between 1930 (Fedas, see foot 
note 28) and the coming of the 1943 
New York Standard Fire Policy, there 
were three no-depreciation decisions. 
The precedent setting effect of two of 
these was mitigated by the fact that 


specific state statutes were cited as the 


But, the com- 
plete inapplicability of these statutes 
is stark testimony to the desires of the 
court. The Godley case will be quoted 
from at length since it, perhaps better 


basis for the de« isions. 


than any other decision, sets forth one 


facet of the philosophy of a _ no- 
depreciation court: 

“It is insisted for the plaintiff in 
that the the 


verdict was too large, because it was 


error evidence shows 


288 


296 


cited at 
? Taylor, work cited at footnote a at p 


310 


” Case tootnote 28, at p. 


for the entire cost of repairs where 
there was evidence that the part of the 
old roof which had been replaced was 
worth much less than the sum found 
by the jury. A witness for the de- 
fendant testified that the old roofing 
was worth about 25 per cent of the 
new. The effect of the contention is 
that the insured should pay three 
fourths and the insurer a 
fourth more) of the 
This claim is not sustainable. 


(or less) 


(or cost of re 
pairs. 
In the first place, the insurance was 
not of the roof, but of the house. In 
the absence of a qualifying stipulation 
in the policy, the measure of damage 
would be the difference between the 
value of the just before the 
storm and its value just after. The 
policy here contains stipulations which 
qualify the measure of liability and 
render 


house 


applicable a different rule. 
One of these is the provision limiting 
the liability to an amount not exceed 
ing what ‘it would cost to repair or 
replace the same with material of like 
kind and quality without allow 
ance for any increased cost of repair 
or reconstruction by reason of any 
ordinance or law regulating construc 
The other stip- 
ulation is that it shall be optional with 
the 


replace the property lost or damaged 


tion or repairs,’ crc. 


company ‘to repair, rebuild or 
with other of like kind and quality 
within a 
notice of its intention so to do within 
thirty days after the receipt of the 
proof of loss herein required.’ In 


reasonable time, on giving 


both these stipulations the expression 
‘material of like kind and 
refers to the kind and quality used in 


quality’ 


original construction. There is no 
plea and no contention that the roof 


could have been repaired by using 


old shingles.” *? 


Seemingly to justify a possible at 
tack of the 
court cited a state statute as one basis 


indemnification pains, 


‘North River Insurance Company v. God 
, 


ley, 189 S. E. 577, 579 (Ga., 1936). 
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for the decision: ‘“‘The privilege of 
rebuilding or reinstating the property 
shall be received in the policy or it 
shall not exist.’ ° 

It is interesting to note the wording 
of the statute preceding that cited 
“The value of the property 
shall be estimated at the time of the 
Contingent profits shall not be 
a part of such value.” ® 


above: 
loss. 


The judge in the second statute 
case “ quotes extensively from Fedas 
(the excerpts in this paper quoted from 
the Pennsylvania case are all included in 
McIntosh) and then cites the follow 
ing state law: 


“ the 
policy, the measure of indemnity in 


there is no valuation in 


the ex 
pense at the time that the loss is pay 


an insurance against fire is 
able, of replacing the thing lost or 
injured, in the condition in which it 
was at the time of the injury... .”” 


either 


that 
the Georgia or Montana statutes are 


The author cannot see 


in any way justification for the deci 
The latter appears to be a 
rather poorly worded 


sions. 
statement of 
the indemnification concept. The former 
deserves the following rebuke: 
“Without citing case authority for 
the proposition, Georgia had previ 
ously leaned upon a seemingly far 
fetched application of a 
avoid a 


Statute to 


for depreciati on 


deduction 
when forty-five squares of old shin 


gles were blown from a roof, and al 


lowed the full cost of replacement of 


the shingles without any deduction 


Code, Sec. 56-704 (1933) 


| (1933) 


Georgia Co 1é¢. wec 


‘McIntosh 


Company, 78 P. 82 


56-703 

Hart yl Fire 

(Mont.., 

>*Montana Code, Sec. 81 
Howland, l 
687 
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1938) 


1935) 


’See footnote 27 - citations of the less 


important decisions not to be discussed 


be low. 
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for depreciation that the old roof had 
sustained over the years.” 

The Third National Bank case" must 
be deemed a transitional verdict since 
the decision rendered under the 1918 
policy occurred in 1943, the year of 
the introduction of the revised policy. 
How much influence the latter had 
upon the ruling can be but mere con 
jecture. This decision which really 
defies category is noteworthy for one 
judicial observation: “the view which 
we think supported by the better rea- 
son and the greater weight of authority 
is that depreciation may not be deduc- 
ted (Italics supplied.) 
as the policy without a parenthesis 


Even 


was being ushered in, one voice already 
had made no-depreciation the major- 
ity rule. 

The cases after 1943. 


in the repairs or no-depreciation cate 


Six decisions 


gories have been interpreted accord- 
ing to the provisions of the 1943 fire 
policy, but only three are noteworthy.” 
The Gulf Breeze Cottages case” is an 
excellent violation of 
what has been termed the “rule of con 
This rule requires that the 
same percentage depreciation factor 


example of a 
sistency.” 


be applied to an asset in determining 
both value and the loss payment.” In 
the Gulf Breeze Cottages case, the court 
accepted the insured’s heavy V deprecia 
tion deduction, thus thwarting the co 
the 
allowed no 


insurance penalty 
The bench 


from an obviously 


claimed by 
insurer. then 
deduction worn 
Theoretically, coinsurance is 


the link 


ro¢ yf. 


between value and loss con 


10 


Insurance Company v. Gulf 
6 Frre AND CASUALTY CASES 
(1949), Williams, 
‘The Principle Indemnity, A Critical 
Analysis,” THe INSURANCE LAW JOURNAL, 
August, 1960, pp. 472-473 for a 
of the Gulf Breeze Cottages case 

See Herbert W. Hirsh, “Relating 
to Value When Dealing with Building Losses 
The Attor- 


a speech presented to 


Glen Falls 
> Cotta 1es 


38 S. 2d 828 See 


discussiot 
Loss 


Under the Coinsurance Clause- 
ney’s Point of View,” 
the Western Association, Delevan 
Wisconsin, September 19, 1958, p. 3 


Loss 
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If a court rules that a roof 
is 50 per cent depreciated in determin- 


sistency. 


ing total value for coinsurance pur- 
poses, it seems logical that the roof 
must also be considered 50 per cent 
depreciated in ascertaining the amount 
of loss. The inconsistency of this no- 
depreciation ruling which separates 
the loss and value dollar can be ra 
tionalized only by the policy of con 
sidering every building an entity with 
the replacement of component parts 
being but patches.” 


The Farber case probably has had 


more impact upon the insurance in- 
dustry than any of the other decisions in 
the no-depreciation area. Previous cases 
had come, so to speak, from the pro\ 

inces mainly relying on state statutes. 
The Farber case, however, made Penn 

sylvania the leading no-depreciation 
The 


follows: 


State. facts of the case are as 
the building had a replace- 
ment cost new of $39,435.83 with 
depreciation of 60 per cent, making an 
actual cash value of $15,774.34. An 
SO per cent coinsurance clause set a 
requirement of $12,619.46. 
surance was only $10,000.00. 
cost of the 
allowance for depreciation was deter 
mined to be $17,225.44. Insured claimed 
the measure of damagt s should be ascer 
tained by the formula: 10,000/12,619.46 
17,225.44 $13,650. Insurer con 
tended that the $13,650 should be re 


duced by 60 per cent, the amount of 


‘Total in 
The re 
without 


loss 


placement 


depreciation, so as to have a recovery 
of $5,459.16. 


a recovery of $10,000, the face amount 


The verdict supp rted 


of insurance: 
“The appellant’s particular complaint 
is induced by what they point to as 
anomalies in the payments of insur 
ance required for partial, as distin 
"See Williams, 


for a detailed discussion of 


at footnote 40, 
the building as 


work cited 


an entity and also for a consideration of the 
concept of strict indemnification applicable 
in subsequent parts of this section. 

“ Farber v. Perkiomen Mutual Fire Insur- 
footnote 15. 


ance Company, cited at 


312 


guished from total, loss. For instance 
had the plaintift’s entire building been 
destroyed by fire, he would have re 
covered under the face amount thereof 
for a total of $10,000 the same as he 
receives for a partial deduction amount 
ing to what defendants calculate was 
44% of the building. 
the defendants stress that for the par 
tial loss the plaintiff has $10,000 in 
insurance money and 56% of the build 
ing left, whereas if the building had 
been coinsured in its entirety, he 
would have had only the $10,000 in 
But, this disparity 
cannot operate to diminish what the 


Consequently, 


surance money. 
defendants insured against, namely, to 
make the plaintiff whole as far as pos 
the the 
building to its prior use up to the 


sible for cost of restoring 
amount of the insurance in the poli 
cies. As a matter of fact, even with 
the face amount of the insurance re 
ceived in payment of the partial loss, 
the plaintiff will still not be 
He receives $10,000 insurance money, 
but it will cost him $17,225.24 in labor 
and the 
building to its use at the time of the 
fire, He will, therefore, be 
to contribute additionally 
funds $7,225.44 for 
the 


when restored, will still be a depre 


whole. 


new materials to restore 
required 
from his 
the 


building 


own recon- 


struction of which, 
ciated building.” * 


The third major case * 


is import 
ant only because it was handed down 
New York court. 


supporting no-depreciation is extremely 


by a The decision 
short and devoid of significant state 


ments. However, one case * cited as 
a basis for the Lazaro ff decision does 


The 


judge in not allowing a depreciation 


contain a noteworthy statement. 


deduction said: 


“Tasaroff v. N 
ance Company, 8 
892, 121 N. Y. S. 2d 122 (1952) 

” Andrews v. Empire Cooperative Fire In 
ompany, 103 N. Y. S. 2d 177 (1951). 


rthwestern National Insur- 


FIRE AND CASUALTY CASES 


surance ¢ 
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“Testimony on behalf of the plain 
tiffs is that 
for 


even if allowance were 


made material, the value of 
the building after repairing it, would 


be no more than it was prior to the 


new 


fire, and I have reached a conclusion 
to that effect. find 
that with the materials, 
the plaintiff would better 
building than they had prior to the 


Moreover, | 
use of new 


have no 


fire, and, in fact, the proof is that the 
building would lack certain materials 
and facilities which were a part of the 
building when the fire occurred.” * 
The 
the 


cepts of indemnity 
In the majority of the depreciation 


above statement emphasizes 


close linkage between the con 


and betterment. 
cases at least lip service is given the 
broad principle of indemnification, but 
few rulings follow the Andrews case in 
tying the concept to the slightly more 
concrete doctrine of pecuniary better 
ment. the purest 
strict indemnification 


ven 
might 
the Andrews ruling. The judge in that 


accept 


case had explicitly weighed gain and 
loss to arrive at a summation showing 
a similar 
the repairs. It 
that the 
sidered by 


situation before and after 
is interesting to note 
Andrews ruling is not con- 
insurance writers as a no 
depreciation case but is listed only as 
an alleged (by the court) precedent 


for the Lazaroff decision. 


In the so-called no depreciation cases 
the concept of betterment is generally 
considered in the context of a total en- 
tity (Godley, Fedas, Third National 
Bank) or ignored by the judge who 


itnote 45, at p 182 
mpany v. J. | 
1 S. W. 2d 348 (Tex., 
lechani Insurance Com 

105 (Neb., 1930); Nicholson 
Shipper e 


(Miss., 


at fo 
Insurance ( 


“Case cited 

" Pacific Fire 
Vorris Company, 
1927); Voges 
pany, 230 N. W 
uv. Bankers’ « 
145 S. 349 


| 


Insurance Company 
1933): Home Insurance 
Company wv. Tydal Con FIRE AND 
CasuaLty Cases 1, 152 F. 2d 309 (1946); 
New England Fire Insurance Com 
AND CASUALTY CASEs 268, 118 


(N. Y., 1954); First Nationa 


pany, 0 


Gervant Vv 
pany, 8 FIRE 
N. E. 2d 574 
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adherent of 


mentions instead the fact that even after 
the favorable ruling the underinsured 
policyholder will have to expend funds 
(Farber). The latter comment, of 
course, is extraneous to the question 
betterment. 
However, since the cases do not con 


of indemnification and 
sider the problem of betterment, the 
author's the evaluation 
section must be qualified to the effect 
that he will be commenting upon in 
tent fact. Even in the 
decisions most to violate 
the rule, the 
judge may have measured implicitly 
and found F 


comment in 


than 
that 
indemnification 


rather 
seem 
strict 
lacking 


any degree of 


betterment. 


Depreciation decisions.—The 
startling fact of the law pertaining to 


most 


fire insurance valuation is the scarcity 
\lso, the few 
decisions that may be termed depre- 
ciation rulings are practically devoid 


of depreciation cases. 


of a discussion justifying the deduc- 
tion. Of the six 
four (the Pacific 
T'ydal, 


gave 


‘7 found, 


Fire Insurance Com- 
Norton 
the 
depreciation deduction.*® This sparse 


decisions 


pany, Gervant and 


cases) but cursory note to 


comment ts typical: 


the total (amount of the par 
tial) loss was $20,000 and the cost of 
repairs and replacement was $19,226, 
but some of that was betterment, both 


in new material and better construc- 


tion. The jury cut the loss to $15,000.” 49 
The Voges decision is probably the 


this 
case a trial court had ruled that the 


classic depreciation ruling. In 


Insurance Company 7 
CASUALTY CASEs 1125, 238 F. 2d 949 (1956). 
“In the Gervant 


Norton, 8 Fire AND 


case the question of 
depreciation as a deduction from the partial 
Such a subtraction 
may be implied from a reference in one part 


loss is not discussed 


ot the case to $6,200 repairs costs and later 


to $4,960 as the appraised amount of the 


loss, the latter figure being 


corrected for 
depreciation 

" Home Insurance Company v. Tydal Com 
pany, 


4 


case cited at footnote +7. 





insurance company must replace a 
wall that was cracked and badly dam- 
aged prior to the fire. The Supreme 
Court of Nebraska held that the re- 
placement of the old wall with a new 
one would permit the insured to gain 
from the fire. This is probably the 
only American case that clearly sets 
forth the issues involved in rendering 
a depreciation decision. 

The most interesting of all the de 
preciation the often-cited 
Nicholson decision which is a strange 


Cases 1S 


combination of two philosophies. Part 
of the ruling reads as follows: 


that 
cypress shingle roof destroyed had 
deteriorated 75 per cent in 


for 25 


“Evidence sustained finding 
value; 
hence judgment per cent of 
of replacing 
with similar material was authorized. 


approximate cost roof 

“Court also observed that owner was 
better off since new asbestos roof was 
not only durable (the cypress roof had 
lasted 50 but 


proof.” 


years) also was fire 

The 75-25 ratio makes the case an 
excellent device for establishing the 
precedent of allowing depreciation on 
a partial loss. However, the follow- 
ing comment by a judge disallowing 
the Nicholson case as precedent and 
ruling for no depreciation is interesting : 
> from the resumé of the briefs 
in the state reports, we determine that 
a roof was damaged by fire, but not 
destroyed. Owing to a city ordinance 
it could not be repaired, nor could it 
be rebuilt with like material. The 
court therefore treated the roof as be- 
ing totally destroyed, and applied the 
rule applicable to a where a 
building is totally destroyed by fire, 


case 


treating the roof as a separate unit.” *" 
Completely overlooked by critics 
and supporters alike is this section of 
the court’s decision: 
” Case cited at footnote 47 
"McIntosh v. Hartford Fire Insurance 
Company, case cited at footnote 34. 
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“Appellant’s (insured) own evi- 
dence shows that to replace this roof 
in its entirety with asbestos shingles 
the nearest material that 


would correspond in durability and 


available 


value with the original cypress shingles 
used in the roof would cost $2,056.15. 
\pplying to this a reduction equiva 
lent to the deterioration would 
give a recoverable valuation of $514.04; 
and adding to this appellant’s esti- 
mate for the interior repairs $1,534.93, 
makes a total of $2,048.97. The judg- 
ment of the court was for $2,057.78, 
or a difference of less than $10.” °? 


Thus it would appear that the roof 
was depreciated while the rest of the 
building was restored upon a repairs 


basis. 


Alleged depreciation cases.—<A resu- 
mé of the Howland cases rejected by 
the present author as depreciation de- 
cisions may be used to show the con- 
fusion surrounding the establishment 
of a basis for court precedent support- 
deduction in a 


ing a depreciation 


partial loss situation. While vaguely 
worded, the Colorado case (see foot- 
for the full citation of cases 
this 
to be a total loss decision. 


note 17 
mentioned in section) appears 
The Iowa 
and Kentucky cases follow the repairs 
rule. The Maryland,°®* Massachusetts, 
Missouri and Vermont cases are con- 
cerned only with value, not loss, cri 
teria. Observe this comment by the 
judge in the Mc/ntosh decision: ‘The 
case of Svea Fire and Life Insurance 
Company v. State Savings and Loan 
Association, 8th Cir. 19 F. 2d 134, in 
volved a building partially destroyed, 
but the residue was so badly injured 
The 


court thus applied the rule, in deter 


that the salvage was worthless. 


mining the amount of the loss, prop 


erly applicable in cases where buildings 


footnote 47 


work 


Case cited at 


* See footnote 1, 


Taylor, cited at 


at p. 296 
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entirely destroyed.” °* While 
the wording of the last sentence may 


were 


be too strong, Taylor also discards 
this case as a depreciation deduction 
precedent.*> The Smith case is often 
cited as Illinois precedent, but Bon- 
bright and that the 
main issue turned on the valuation of 
the entire building and that the opin 


ion was confused.” 


The fairly (1946) United 
States District Court ruling in Minne- 


Katz asserted 


recent 


sota is typical of the confusion sur 
rounding depreciation : 
“The 


claims as to 


their 
SUS 


parties are far apart 


damage actually 
tained and the cost of rebuilding and 
The 
old. 


fices so situated, it 


repairing. church was over 


twenty years Like similar edi 


has been subject 
to varying weather and extremes of 
wall and 


temperature. Shrinkage, 


ceiling cracks, paper discoloration, 
items 


had 


For 


window frame rot, and similar 


reflecting the age of the church 
theretofore. 

the 
course have no responsibility or for 


all been noticed 


these conditions defendants of 
the cost of correcting or repairing such 


items the defendants should not re 
spond except as corrections are neces 
sarily incidental to the repairing of 
the 


mitted an estimated cost of removing 


wall. Defendants sub 
and rebuilding the south wall amount 
ing to $2,178.25. The plaintiff's esti 
mate of repairs approximates $5,568 
somewhat 
detailed 


job. 


and represents a more 
and 
the 

mitted damage of $404.55 to the other 
sections of the church. The plaintiffs 
are entitled to be made whole. | 


think on all the evidence $2,582.80 is 


elaborate scheme. of 


handling There was ad 


M78 PF. 24 85. 

*® Taylor, work cited at footnote E at p 296 

* Bonbright, 
at pp. 387-388. 


work cited at footnote 3, 


Trustees 


AND CASI 


Home 
ALTY ( 


Insurance 
ASES 49, 52 


‘ Board 
Company, 6 Fret 


Value Determination 


a reasonable amount for such pur- 
pose ee a 

If the left at a 
whether depreciation was de 


reader is loss to 
know 
ducted or not, he joins the author and 
Taylor: 

the court noted that the build 
due 


ing had cracks, window rot, etc. 
age, and that under the policy 


to its g 
covering windstorm damage no lia 
bility would exist for such items. The 
court allowed the cost to repair a wall, 
without whether it did 
or did not include depreciation.” 
While 
cases might be termed “marginal” de 
the author still 
feels justified in stating that Howland 


reference to 


several of these rejected 
preciation decisions, 


is guilty of accepting the conventional 


wisdom without sufficient research 


into the question of depreciation in 
the alleged depreciation cases. 


Partial Losses—An Evaluation 


In terms of simple arithmetic the 
repairs-no-depreciation decisions out 
number the depreciation rulings. How- 
ever, since future court decisions do 
not always depend upon a numerical 
superiority, let us analyze the cases 
for their precedent-establishing con- 
tent. \s 1953, 
stated: “.. 


evolved that depreciation is not to be 


late as Howland 


a minority rule has been 


The rule 
has not spread widely,” but it is so 
disturbing to the fundamental prin 
ciples of property insurance that its 
existence is viewed with misgivings 
by the 
Three 


deducted in partial losses. 


fire insurance industry.” 

Cotton’s article 
viewed the no-depreciation decisions 
in the same light as Howland. Yet, 
in the same journal and in the same 


year Tay lor noted: 


years later 


footnote 1, 


” This is the point at whicl 


Taylor, work cited at at p. 296 
Howland in- 
serted his footnote reference to the 13-case 
appendix. 

” Howland, 
at pp. 687-688. 


work cited at footnote 
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“A recent article appearing in The 
Insurance Law Journal comments upon 
a recent New York case which un 
held that depreciation 
was not a proper deduction from the 
repair on Thus, we 
this decision that what had 
heretofore been classified as the minor 


equivocally 
cost of losses. 


find by 


ity rule was further enlarged upon. 
The question was there raised as to 
whether such ruling did away with 
the need for replacement insurance. 
As a matter of fact, an analysis of the 
various cases leads to the conclusion 
that the 
actually the majority and the better 


so-called minority rule is 


considered rule.” *' 


The 


sidered” is 


“better 
since it 
First, the 
term may imply merely that between 


the 
unfortunate 


use of term con 
has 


two distinct connotations. 


two arguments one 1s considered at 
greater length (detail) than the other. 
There is no inference as to superiority 
of one over the other. Secondly, “bet- 
the 
better reasoned (superior) argument. 


ter considered” may refer to 
Taylor’s statement above appears to 
convey only the first meaning, but 
later there are signs of his predilec 
tion, also, for the second interpreta 
tion. The present author accepts the 
first meaning, but rejects the second. 
The lengthiness of the no-deprecia 
tion rulings may be attributed in part 
to the fact that judges have considered 
such decisions as precedent shattering 
with the need, therefore, to discuss in 
detail the defects of the old and the 
the 
the precedent ofa depreciation deduc 


merits of new idea. However, 
tion, if not a legal myth, is at best a 
rule without 
the 
The following gen 
the 


volving the question of depreciation 


sort of word-of-mouth 


rigid definition within text of 


court decisions. 


eralization concerning cases in 


deductions from partial losses can be 


* Taylor, work cited at footnote 1, at p. 296 
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The 


type rulings are more numerous, and the 


made: repairs-no-depreciation 


reasoning behind such decisions 1s 
discussed in greater detail than the 


depreciation decisions. 
No-depreciation rulings and intent 


of fire contract. 
raises the interesting question of whether 


‘The generalization 


or not the no-depreciation rulings do 
violence to the intent of the fire con- 
tract. 
so intermingled with court rulings at- 
tempting to interpret that purpose 
that a dogmatic statement cannot be 
Yet, 
point to a general indication of intent. 
First, the 
one objective a linking of the value 
dol- 


That the two are being separated 


The purpose of the contract is 


made. certain evidence does 


coinsurance clause has as 


(inflow) and the loss (outflow) 
lar. 
is corroborated by this comment: 
“The premium dollar, the co-insur- 
ance clause, and the loss dollar seem 
to live together fairly healthily when 
personal property 1s involved. Per 
sonal property comes in such natural 
units that detailed inventory thinking 
are almost 


Also, to a 


very high degree, personal property is 


and selective evaluation 


automatically expected. 
“in trade” and so price and value are 
more closely related. Real property 
is not so obviously segmented. Build 
ings, which are insurable, are wedded 
to real estate which is not insurable 
and the value of one can affect the 
the The 
come in bundles of “natural units” 


value of other. buildings 


so detailed inventory and selective 


evaluation of those natural units is 


not so obviously suggested. 

“Value is one thing for premium 
purposes and the loss is another thing 
disbursement the 
statistical the 


two separates farther every year de 


for purposes, and 


relationship between 


spite the intent of the Co-Insurance 
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Clause: in short, a double standard is 


being used 


Secondly, Howland observed: “The 
fact that replacement insurance is sold 
in Pennsylvania serves to point up 
the incongruity of the Fedas and 
Perkiomen which, in effect, 
without pre 
Implicit in Howland’s 


decisions, 
grant such insurance 
mium charge.” 
statement is the assumption of a gain 
to the insured. 


For purposes of analysis of the no 
depreciation rulings let us construct 
a conceptual measuring rod of value. 
One point on the scale will be that 
sum which will indemnify an insured 
for the exact amount of his pecuniary 
loss. At the same point as this ideal 
ized “true” value, or to the right of 
“true,” will be the replacement cost 
new of the loss. 
the latter 


amount of 


The spread between 
the 
(better 
ment) between the lost asset and its 


and ‘true’ value is 


value inferiority 
replacement. At the same point, or 
to the left of “true,” 
than the “true” 


will be values less 
value. Utilizing the 
new tool, this generalization may be 
made: In certain no-depreciation cases, 
the court appears to have ignored or 
rationalized a significant spread be 
“true” 


tween value and replacement 


cost new, thereby permitting a pe 
the The 
qualification must be made again that 
the 


specifically 


cuniary gain to insured. 


since courts generally do not 


discuss betterment, the 


author’s assertion as to pecuniary 
gain cannot be documented in detail. 
However, the Godley, Farber, Third 
National Bank, and Gulf Breez ‘ot 
tages decisions definitely seem to fit 
the the 


alization. 


within framework of gene! 


title 
\ssocia- 
September 19, 


Creorge M. Blum, a speech 
before the Western 
Wisconsin, 


(no 
given) Loss 
tion, Delavan, 
1958, p. 5. 

*$ Howland, work cited at 


at p. O88. 


rootnote 


Value Determination 


Possible fallacy of the courts.—The 
fallacy of the courts in these no-de 
preciation 
three sources, namely: 


stem from 
their bent to 
view a building as a single entity ; their 
the insured inter 
mingled with remnants of the paid 
premium doctrine; and their tendency 


rulings may 


favor 


desire to 


instead of an ex 
The first reason 


to employ a use 
change value concept. 
has been discussed previously,” but 
the other should be 


at this point. 


two considered 

The most severe form of the paid 
premium doctrine may be expressed 
as follows: If an insurance compan) 
accepts a premium from the insured, 
then, in event of a total loss, the in 
sured is entitled to the full amount of 
coverage purchased by that premium. 
This statement, made in 1828, is cer 
tainly clear as to meaning: 

“In another view of it, the role con- 
tended for by the insurers would be 
unequal and unjust in its operation. 
The insured pays the premium upon 
the whole sum, 
the entire risk of the property to that 
amount, during the whole term of the 
policy. 


and he insures for 


He has a right, therefore, to 
claim the first amount he thus insures, 
if he loses property of that value by 
the peril, during the continuance of 
the but if other considerations 
are to enter into the calculations ot 


risk : 


value and he is to be paid at a reduced 
rate, because in certain contingencies 
the property might fail to produce to 
him the full value of it as it stood at 
the time of the loss, he will not have 
the full benefit for 
which he paid the full premium.” 


of his insurance, 


The effect of the paid premium rule 
upon partial loss philosophy cannot 


be documented. However, the author 


‘Williams, “The Principle of Indemnity 
\ Critical Appraisal,” THe INsSURANCI LAW 
JouRNAL, for August, 1960, pp. 477-479. 

Laurent v. Catham Fire Insurance Com- 


pany, ¢ ited at footnote 5. 
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believes that it serves as an implicit 
for the claim that the insured 
should suffer no monetary expense in 
Aftet 


Cases, 


basis 


the repair of a partial loss. 
studying the no-depreciation 
the author got the distinct impression 
that some courts hold to the view that 
the purchase of a standard fire con 
tract relieves the policyholder of the 
risk of any monetary expenditure in 
the event of a partial loss covered by 
the contract (or perhaps more accu 
rately, up to the face of the policy).® 


\dley 
forth the 


Schulman’s statement sets 


concept of use value: 


a major problem in the insur 
ance field is that of the polarization 
of two concepts of what is meant by 
indemnity. These are reflected in the 
insured’s desire to replace his prop 
erty, measured subjectively by its 
and the in 
surer’s belief that its duty is limited 


to compensating the insured for the 


use value, in case of loss, 


loss of an asset, upon the traditional 
damages basis wherein each asset is 
an item of objectively determinable 
value. It is with this replacement v. 
compensation conflict that the law has 
to deal.*’ 

The acceptance by the court of sub 
jective use value as the measure of in 
surable value may sever all ties with 
best ex 


economic reality. This is 
emplified by Linus, a 


character in Charles Schulz’s Peanuts 


reference to 


comic 
blanket 
therapy” by 


strip. Linus’ battered baby 
him “psychiatric 


providing a feeling of 


affords 


Hence, the subjective use- 


The 


security. 
value of such a blanket is great. 

“See the Gulf Breeze Cottages case, cited 
at footnote 40, and the Farber cited 
at footnote 43, especially noting the last two 
from the 


ruling, 


sentences of the latter 
} 


case. The judge here misinterprets indem 


quotation 
nification as a guarantee to save the insured 
from any expenditure (up to the face of the 
policy) rather than as a promise to restore 
the actual loss suffered. 

* Adley M. Schulman, “Insurance Valua- 
tion Adjustment of Fire Le 
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and ysses on 


objective exchange value of old baby 
blankets, however, is rather low. At 
times, the 
germane to a 


concept of use-value is 
final 
A once-worn suit destroyed 


by fire is valued not at the second- 


determination of 
value. 


hand exchange price but much nearer 
its replacement cost new. The 
stroyed suit, it is assumed, had the 


de- 


majority of its use-value remaining. 
On the other hand, a consideration of 
the ze 


breaks 


measure of in 
with 
nomic objectivity and tends to negate 


use-value as sole 


surable value ties eco 


the possibility of value uniformity. 
Practical implications of no-depre- 

ciation.—\WVith the initial 

involving dwellings, the no-deprecia- 


rulings 


tion-type decisions have made inroads 
the field. The im 
plications are particularly dangerous 


into commercial 
in this area because of the effect upon 
coinsurance requirements. The Gervant 
decision is based upon an application 
of the McAnarney-type philosophy to 
a partial loss situation, favoring in 
this particular instance the insured. 
The effect 
for coinsurance purposes. 


value 
The Lazar- 


was to lower total 


off ruling in the same state sets forth 
At the 


envision a 


the no-depreciation doctrine. 
this author 
blending of the McAnarney and no- 


extreme can 
depreciation principles to arrive at a 
decision violating the intent of the fire 
contract by separating completely the 
\ctually, the 
Farber case, which allowed 60 per cent 


loss and premium dollar. 


depreciation for determining total value, 
but none for establishing the value of 


the loss, is close to the hypothesized 


Southern 


Law Re 


Dwellings: California Law \ 


California Practice,” 5 U. ( oe 
view 255 

‘Since the Gervant ruling allowed depre- 
ciation upon a partial loss only by implica- 
tion, the later (Gervant) case does not affect 
the earlier Lazaroff decision specifically re- 
lating to partial See 
Cotton, work cited at footnote 1, for a more 


settlements. 


loss 


complete discussion of this point 
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extreme. In the jurisdictions within 


which the courts allow a depreciation 
deduction in ascertaining the value of the 
property for coinsurance purposes, but 
not for determining the amount of a 
partial loss, the 1943 standard policy 
appears to be a “better” contract than 
the replacement cost coverages. In 
these jurisdictions, the standard policy 
offers the same partial loss protection 
at a lower dollar premium than a re 
placement cost contract and, also, does 
not require a rebuilding of the dam 
aged structure in order to collect the 
full cost of repairs. 


A caveat is appropriate. A court 
ruling in the area of fire insurance is 
an infrequent event compared to the 
settlements made 


loss 
The 


partial-loss cases, a minute fraction of 


thousands of 


out of court. mere handful of 


the partial losses occurring, may be 
only rare (nontypical) instances of in- 
ferior judges, of poorly argued cases, 
or of replacements of new for old that 
really involve no betterment. Perhaps 


the sparsity of depreciation decisions 


CAUSES OF DEATH 


can be explained by the fact that the 
concept of depreciation is so ingrained 
in the thinking of each lawyer and judge 
that he does not consider the question of 
not deducting depreciation but merely 
the question of how much depreciation. 
“normal” situa 
tion the concept of depreciation may 


In other words, in the 


be viewed, to use a favorite term of 
economics, “as a given factor’ with 
an implicit acceptance by the judge 
and lawyers. Depreciation is viewed 
as a factor not needing explicit desig- 
nation. The no-depreciation case then 
can be considered analogous to the 
insect mutation which can be expected 
to occur in so many births but is not 
considered as typical of that insect. 
With a small handful of cases, such a 
qualification may be at least partly 
valid. On the other hand, an objective 
summing-up of the results of the par- 
tial loss decisions show a majority of 
the cases favoring no deduction for 
depreciation with several of the rul 
ings appearing to violate the intent of 
the contract by allowing the insured 


[The End] 


a pecuniary gain. 


In 1960, the mortality rate among ordinary life insurance policy 


holders of United States life insurance companies was 602.5 per 


100,000. 


This rate was slightly higher than the 598.8 per 100,000 


recorded in 1959, but was still below the average rate for the 1950’s 


as a whole. 


In comparing these crude policyholder death rates from year to 


vear, the Institute of Life Insurance noted that, since the introduction 
of the family plan of life insurance, large numbers of children have 
been included \ny the 
average age of policyholders could be expected to improve the crude 
the 


as policyholders. significant reduction in 


rates are lower at 


¢ 
death rates from diseases where mortality 


younger ages. 

\ major factor in the increase in the crude ordinary policyholder 
death rate during 1960 was the considerably higher incidence of death 
resulting from pneumonia and influenza. Scattered regional outbreaks 
of these diseases in 1960 resulted in a rate of 19.2 deaths per 100,000 
policyholders, even higher than the rates recorded in 1957 and 1958 
when the Asian influenza epidemic was at its height. The rates for 
these years were 16.2 and 17.5 per 100,000 respectively. In fact, the 
1960 rate was the highest recorded since 1946. 
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An Agent’s Position in a 


Rate Regulatory System 


By JOSEPH S. GERBER 


This article is an address given by Mr. Gerber, Director of In- 
surance for the State of Illinois, at the University of Arizona. 


i. HE AMERICAN AGENCY SYSTEM has been vividly described 
as “a once great institution which has lost its zest for existence, 
and is biding its time for permanent sleep.” It has been spoken of as 
a great system which has contributed generally to the business of 
insurance but is heading for extinction because of its inability to keep 
abreast with the changing times. This embalming process started very 
quietly, secretively, in hushed tones, and in language couched with 
innuendo and double meaning. In the past years, however, the critics, 
well-wishers and professional mourners specifically and notoriously 
have warned, cajoled, threatened, promised and even bid the system 
farewell. 

Since all in the business of insurance, no matter what the segment, 
like to claim occult powers in one phase or another, and especially 
another's, insurance meetings, luncheons and conventions have at least 
one speaker who authoritatively advises or guarantees the agency 
system an early demise. Lest you claim exemption from this group, 
please be advised of my personal guilt, for I, too, have on occasion 
exercised this privilege along with company personnel, spokesmen for 
the direct writers, regulatory, officials, buyers of insurance and mem- 
bers of the immediate family, the agents themselves. 

No one denies the agency system has rendered great service and 
still is capable of serving the insurance needs of the buyer. The pro- 
ducer informs and advises on insurance needs. He selects policy forms 
and checks them for adequacy of coverage. He recommends improve- 
ments to reduce fire hazards, lessen rates and reduce premiums. The 
importance of assisting in claims handling by agents cannot be mini- 
mized. Such being his responsibilities, it is understandable why people 
have been heard to state that every family should have an attorney, 
a doctor and an insurance adviser. The belief that an insurance agent 
or broker should be placed in the same category as highly respected 
professional men of more than average schooling places a grave re- 
sponsibility upon the producer, far greater than the insurance fraternity 
has recognized as a minimal requirement. 
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What then is the issue which so 
vitally affects this facet of the mightiest 
industry in the American economy, an 
industry which represents better than 
8 per cent of the national income? It 
the 
cost of insurance, the ultimate price 


is simple. The issue is the rate 


paid by the consumer for coverage 
against the exigencies of nature and 
man. Inasmuch as a component por- 
tion of the rate is the commission paid 
agents and brokers, the rate and the 
commission paid the producer bear 
serious study. Although these two 
items are important, what is more 
significant is that the rate and com- 
mission paid the producer may ulti- 
mately affect a method and means of 
selling insurance which has been util- 
ized 1807. On 
that year, in Lexington, Kentucky, 
the Insurance Company of North 
America appointed the first agent in 
the history of the American agency 
system. His name, Thomas McCall. 
If this same Mr. McCall were privi- 


since 


leged to return as a visitor he would 
unquestionably be amazed at the un- 
believable changes which have taken 
place in the American agency system, 
but even more stimulating would be 
the similarity in circumstances which 
affected the agency system in yester- 
years and which are prevalent today. 

The trite phrase, “history repeats 
itself,” is true in the trials and tribula- 
tions which prevail in the system. A 
review of the history of the agency 
method of marketing insurance reflects 
changes not only in the pattern of 
doing business but in the philosophy 
under which this system was installed. 
At its inception insurance agents did 
not receive Commissions as compensa- 
tion for writing fire insurance busi- 
ness. By the very nature of the class 
of business, fire insurance required, as 
it does today, a visible review of the 
property involved. Therefore agents 
were paid for inspections, surveys and 
‘assification of risks with compensa- 


Agent's Position 


December 7 of 


tion of $1.50 to $2.00 per risk. Ata 
later date as some semblance of secur- 
itv was developed in this segment of 
the [ 
cent was paid to agents. 


business, a commission of 5 per 

Throughout the nineteenth century 
there existed a dilemma similar to the 
one which the insurance business faces 
today. Competition was keen. There 
were differences in rates and commis- 

Historians called this a rate 
and it indicated that ulti- 
mately chaos would result. They be- 
lieved that wherever rate cutting existed 
the chief was through the 
medium of a nonuniform pattern for 
payment of commissions. 


S1¢ ms, 


War, Was 


weapon 


How to bring about uniformity of 


rates and commissions was a serious 
question of the day. It was determined 
by the fire insurance companies that 
only federal regulation of the business 
of insurance would bring about the 
degree of conformity of rates and com- 
missions that would stabilize the busi- 
Accordingly, the New York 
Board of Fire Insurance Companies in 


ness. 


1865 memorialized Congress as follows: 

“That Congress at its next session 
be memorialized to consider and enact 
such laws as shall essentially national- 
ize the business of insurance in all the 
states of the union.” 

The agents were of the opinion that 
differences in state laws and regula- 
tions were a burden which constituted 
unreasonable state supervision. Indi- 
vidually and collectively the agents 
lobbied with the companies for favor- 
able consideration of federal control. 
Subsequently a bill was introduced in 
Congress, but failed passage. 

The attack upon state supervision 
having failed, the insurance com- 
panies and agents determined that 
other means must be found to accom- 
plish the following: 

(1) “Establish and maintain as far 
as possible a system of uniform rates 
or premiums ; 
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(2) “Establish and maintain a uni- 
form rate of compensation to agents 
and brokers; 


(3) “Repress incendiarism and ar- 
son by combining in suitable measures 
for the apprehension, 
and punishment of criminals engaged 
in this nefarious business ; 


investigation 


(4) “Devise and give effect to meas- 
ures for the protection of our common 
interest in the promotion of our gen- 
eral prosperity.” 


Thus was born the National Board 
of Fire Underwriters by a group which 
met forth 
Their tenets did not guarantee solu- 
tion to the problem. Rate cutting 
thrived, and once again it was deter- 
mined that only federalization of the 
insurance business would resolve this 
enigma. 


and set these principles. 


A plan was conceived to test state 
authority. This test eventually be- 
came the celebrated case of Paul v 
Virginia. Alex Stoddard, a New York 
agent, operated a nationwide business 
with a considerable premium volume 
in Virginia. 
was one Samuel H. Paul of Virginia. 
that any 
insur- 


The agency's attorney 
The Virginia law declared 
person 
company in 


foreign 
solicitation of 
agent of that com- 
pany, and both the company and the 
agent must be licensed by the state 
The constitutionality of this 
law was tested on the ground that it 
was an interference with the Federal 
Constitution which provided that citi- 
zens of each state shall be entitled to 
all privileges and immunities of the 
statutes of the several states, and that 
Congress alone had power to regu- 
late the 
states. 


representing a 
ance the 


business was an 


as such. 


commerce among several 


Mr. Paul agreed to solicit and effect 
contracts of insurance in 


with the New York 
obtaining a license to do so. 
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Virginia 
without 
This he 


agency 


did. He was apprehended, indicted, 
convicted and fined $50. The case 
eventually went to the Supreme Court 
of the United States which upheld 
conviction on the ground that the 
citizenship rights mentioned in the 
Constitution did not apply to foreign 
corporations and their agents, that 
insurance was not commerce, and that 
should be 


a local transaction 


erned by local laws. 


gOov- 


In the years that followed, the Na- 
tional Board of Fire Underwriters 
became the vehicle for maintaining 
uniformity of rates and commissions. 
that the 
agent was best able to carry on the 


Experience indicated local 
underwriting practices of fire risks. 
This resulted in the development of 
local boards which were privileged to 
exercise their judgment and experi- 


ence in the inspection and classifying 


This was the first attempt 
to grant rate-making powers to the 


of risks. 


agency system, and for interim periods 
resulted in uniform rates and commis- 
sions. But not even this plan proved 
effective in maintaining uniformity of 
commissions over a long range period. 
What agreed to on Monday 
morning was circumvented Tuesday 
morning by 


Was 


special commission ar- 
rangements between companies and 
Obviously there were always 
companies which did not adhere to 
Members 


system 


agents. 


the board rates and rules. 
of the American 
claimed that rate cutting resulted in 
inadequate rates and was responsible 
the followed 
catastrophies such as the Chicago fire. 


agency 


for insolvencies which 


The desire for the premium dollar 
being paramount, companies were de- 
termined to inspire agents to greater 
volumes of business. The personal 
touch method was adopted and thus 
was born the special agent. 
the the 
American agency system clearly re- 
flects that throughout the nineteenth 


A review of history of 
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century all attempts between com 
panies and agents to work effectively 
were not 
of communication about which agents 
complain today, resulted in the birth 
of The National Association of In- 


surance Agents in 1896. 


successful. The same lack 


In 1896, as today, the insurance 
agent was a member of a highly vola- 
tile group of rugged, individualistic 
citizens with courage and dedication 
to their cause. The fact that 
quent political, economic and social 
patterns altered practices and attt- 


subse- 


certain issues does not in 
detract the fact that 


the local boards and state agents’ as- 


tudes on 
any way from 
sociations did assist in stabilizing a 
a business vulner- 
able by uncertainty of goal and pur- 
pose at a time when there appeared 
a need for same. 


cutthroat business, 


its birth 
believed in the adherence to the prin 
ciple of uniformity of rates and com 


The agents’ association at 


missions, convinced, however, that it 


could be accomplished under state 


regulation. Today this credo repre 


sents the agents’ basic philosophy for 


the writing of property insurance risks. 

Casualty insurance was never looked 
upon favorably by agents as a class 
of business they wished to write. It 
was an little 
premium. The growth of the casualty 
business followed the growth of the 
American \s protection 
for human and _ individual rights 
grew, by necessity the casualty insur- 


involved business with 


economy. 


ance business expanded, compelling 
insurance companies to write this 
class of business, and agents to accept 
their responsibilities in this field. 
In 1913 the first com- 
pensation law was passed. In 1914 
the New York Superintendent of In- 
surance, William T. 
nized that casualty business was in 
danger of rendering 


workmen’s 


Emmett, recog 


serious many 


companies insolvent. Competition be- 


Agent's Position 


came intensive and the Superintendent 
considered the premiums charged in- 
adequate. He went even further than 
indicating his concern. He in effect 
commissions on 
compensation and 
ployers liability insurance. History 


rule to fix 
workmen’s 


issued a 
em- 


records this as the first time a regu- 
latory agency without statutory au- 
thority attempted to fix an agent’s 
commission. 


In 1924 the agents gave further evi- 
dence of their determination to remain 
independent. The 1912 “Conference 
\greement” committing companies of 
two associations to adopt similar com- 
mission schedules was abrogated in 
1923. When the insurance commis 
sioner of North Dakota intervened, 
the national association adopted a 
resolution which recited, as follows: 


“A situation which allows the state 
to interfere ir contractual relations 
between companies and agents is in- 
tolerable. State 


solve business problems.” 


interference cannot 
In 1931 the United States Supreme 
Court in the case of and 
Young v. Hartford 
Company, 282 U. S. asked 
to determine the constitutionality of 
a New Jersey statute which read: 


O’ Gorman 
Fire 


251, 


Insurance 


Was 


insurance 
hazards of fire shall be 

shall be unlawful for 
any such insurer licensed in this state 


“In order that rates of 
against the 


reasonable it 


to allow any commission in excess of 
a reasonable amount to any one of its 
local such this 
state.” 


agents on risks in 


Hartford Fire Insurance Company 
had a contract with the agency to pay 
them what such 
sonably worth. 


services 
The agency 
Phoenix 


were rea- 


had a 
with [Insurance 
Company for 25 per cent commission. 
The agents in the Hartford case fixed 


contract 


their services as reasonably worth 25 
per cent. The Supreme Court said: 
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The business of insurance is 
so tar affected with public interest 
that the state may regulate the rates 
the 
in the business. 


and likewise relations of those 


engaged the agents’ 
a percentage of 
a direct relation 
to the rate charged the insured, The 
commonly allowed is so 
a vital element in the 


compensation being 


the premium, bears 


percentage 
large that it is 
rate structure and may seriously affect 
the adequacy of the rate. Excessive 
commissions may result in an un- 
high rate level Or in im- 
the financial Stability of 


reasonable 


pairment of 
the insurer.” 

The court concluded that 
Jersey law was within the scope of 
the police the State, al- 
though it, in effect, regulated commis- 
sions. A minority Opinion in the case 


New 


power of 


is of some Significance: 

“The public has no direct, immedi- 
ate interest in the agency contract 
here set up. Its concern is with rates. 
Like any other expense item, agents’ 
commissions may ultimately affect the 
rate charged for policies: but this is 
true of the wages of office boys, printers, 
bookkeepers, actuaries, officers, the 
price paid for pens, ink or other sup- 
plies, indeed whatever expense may 
be incurred. Broadly speaking, the 
funds of an insurance company come 
from premiums collected: and neces- 
sarily all disbursements are made 
therefrom and therefore in some sense 
may be said to affect the necessary 
rate of charge.” 

In April, 1951, The National Board 
of State Directors of Agents Asso- 
Ciations issued a pronouncement en- 
titled, “Policy on Commissions” 


(1) “That the commission structure 
should first and foremost be predi- 
cated on the public interest: 

(2) “That the national 
believes unalterably that supervision 
of the insurance business Should be 
kept at state levels: 
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association 


“That the national association 
iS Opposed to sovernment, either state 
or national, imposing commission 
level control; 

(4) “That the national 
Stands for Preservation of freedom on 


(3) 


assc ciation 


Contract : 

(5) “That the national] association 
is Opposed to the exercise of unilateral 
commission control] by insurance com- 
panies or rate making bodies without 
Prior consultation with 
in the territory or jurisdiction affected ; 


agency forces 
(0) “That the national association 
that every state 
tion belonging to The National Asso- 
Insurance Agents is fully 
autonomous as regards the form of 
the commission Structure in 
but all are urged to conform 
national uniformity so far 


recognizes associa- 


ciation of 


its state, 
to some 
reasonable 
as method and basic fundamentals are 
concerned.” 

In 1959 New 
Barrett-Russo law, 


York the 


more commonly 


passed 


known as treedom-of-contract law, to 
be effective for one year. Indications 
are that it will be extended. This lay 
that 
common 


presumably guarantees com- 


panies will not use a rate 


filing to force unilateral cuts in com- 
It evidences a trend of the 


agency system to utilize the legislative 


missions. 


halls, if necessary, to maintain a sem- 
commission yni- 
represents a complete 
1924 Position. 


blance of rate and 
formity. It 
departure from the 

The Insurance Brokers Association 
of Massachusetts. an organization of 
affluence in the agency system, in the 
fall of 1960, undertook a Study of 
legislation which affects the issue of 
commissions. The Massachusetts law 
provides that “[n]othing in this chap- 
ter shall abridge or restrict the free- 
dom of contract between insurers and 
agents or brokers with respect to 
commissions.” The association charged 
that recent actions taken by com- 
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the 
right of private contract on commis- 
Proponents for the Barrett- 


panies “[h]Jave done away with 
sions.” 
that, “[i]f companies 
commissions, they 
the subterfuge of 
organizations.” 


Russo law charge 
want 
she vuld 


to reduce 

not use 
rating ‘There 
however, who 
the freedom of contract law, indicating 
that this gives a tremendous competi 


are, 


many agents oppose 


tive advantage to nonagency companies 


by maintaining higher commissions 


disregarding the 


higher rates. 


consequences Ol 


Insurance company executives, while 
the 
agency system intact, recognize that 


extremely desirous of keeping 
commissions are a highly vulnerable 
subject matter. The Journal of Com- 
merce in its issue of October 20, 1960, 
quotes John A. North, president of the 
Hartford Insurance Company, as fol- 
lows: “Salaries, travel expense, data 
processing, advertising, postage, tele- 
phone, dues and charitable contribu- 
the list of 


controllable items, and none of these 


tions, are about all in 
holds much room for adjusting. Then 
comes the largest item of expense 

the 


agents’ commissions.” ‘This is 


area which needs adjustment. 


Thus today the commission problem 
remains a vulnerable factor as it did 
in the nineteenth and early twentieth 
century, that this has 
created a relationship between the 


agency system and the companies of 


except issue 


concern and certain 
of the present relationship should be 
analyzed. 


serious aspects 


(1) The agency system has taken 
on an independent status. As a mat- 
ter of fact, all the advertising of the 
National Insurance 
Agents carries the label “Independent 
Agent.” I am confident that the in- 
dependent position taken by the agents 
of serious 


Association of 


was based upon reasoning 
import. The 
agent for a company might well lead 


label of an insurance 


Agent's Position 


the agent’s clients to question the 
interest of the agent for his client in 
the servicing of coverage and losses. 
To me the independent status of the 
agent has another significance. 

For the past ten years agents have 
sustained 
verse experience. 


markets due to ad- 
They were forced 


loss of 


to seek companies for capacity of lines 
as well as availability for placement of 
The 
Agents previously 
bound by contract and spirit to the 
so-called bureau stock system today 
represent mutuals 
dependents. 

The National Bureau of 
Casualty Underwriters Study indicates 


risks. result has 


nonselective 


been obvious. 


and so-called in- 


recent 


that 58 per cent of the agents repre- 
senting bureau companies also repre- 
sent companies operating on lower 
rate schedules. 


While the agents, through the medium 
of their association, speak for some 
degree of uniformity, price competi- 
tion has forced agents as individuals 
to seek out mutuals and deviators as 
carriers. One of the largest direct 
writers in the United States is not 
only doing a reinsurance business 
with companies operating under the 
agency system, but is writing specialty 
lines which attract brokers who, under 
most state laws, are in fact agents 
as well. An Illinois agent of long 
experience and dedication to the so- 
called bureau system, who is also li- 
censed as a broker, spoke to me of 
this situation. When I jocularly 
chided him about his betrayal to the 
system, his response was direct and 
forthright: 

“T intend to survive in this business 
of which I am very fond. It has been 
have 
enjoyed profitable and fruitful years. 
If a mutual or deviator offers markets 
or competitive rates that will aid me 
in retaining my clientele I will seek 
If the XYZ 
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good to me for many years. | 


and use these facilities. 





company, a direct writer, proves to be 
the best source, I will take that car- 
rier. While I have pride in the agency 
system and its full implications, I 
take greater pride in not only retain- 
ing my business but competing for 
other clients. Some of the companies 


I have represented for years, profit- 


ably for them, I might say, cancelled 
my contracts, cut my capacity or 
generally changed their attitude toward 
the agency. I feel no moral obliga- 
tion to them. As far as | 
cerned, the National 
Independent Agents advertises for the 
independent and | 
continues.” 


am con- 


Association of 
agent, hope it 

The attitude of this successful agent 
and broker was questioned recently 
by John A. North, President of the 
Phoenix Hartford Insurance Com- 
pany, who is also President of the 
National Board of Fire Underwriters. 
In an address before the annual meet- 
ing of the Massachusetts Association 
of Insurance Agents, Mr. North com- 
mented on independent agents who 
sell cut-rate policies, further compli- 
cating the picture for stock agency 
companies. He “We find our 
own agents occasionally weakening 
their position by selling policies in 
‘cut-rate’ companies when they run 
into a little price competition, instead 
of trying to first justify a fair charge 
for their own valued service.” 

(2) 


said: 


Generally the problems of the 
past ten years would, under ordinary 
circumstances, cement relations be- 
tween the parties of so-called similar 
interests. Is this true of agents and 
There is every 
to believe that the problems created 
by rate competition have done just 
the opposite. The companies and 
agents have failed to maintain lines 
of communication on rate matters or 
new forms or plans. Agents tell of 
instances when they first learn of a 


companies ? reason 


new plan by reading of it in a trade 


press or press release. Agents speak 
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of ivory tower executives who seldom, 
if ever, take the time to meet the pro- 
ducer. Commissions are cut without 
consultation or adequately preparing 
the agents for same. Agents claim 
they have fixed expenses in their of- 
fice and such bilateral actions impose 
excessive hardships. The California 
lawsuit evidences the rugged attitude 
of the agents in their cold-blooded 
determination to survive. Agents con 
tend that the California lawsuit never 
would have occurred if tact had been 
exercised in such matters. One agent 
put it this way: “We do not intend 
to be treated as second-class citizens.”’ 
the other hand, 
considers the agents’ lawsuit in Cali- 


Management, on 


fornia a most distressing experience 
in the relationship between the sys- 
tem and companies. John A. North 
said: “I am distressed when I read 
of a group of agents suing their own 
companies, or forcing commission con- 
trol by legislation, when I am sure 
both situations were possible of solu- 
tion by negotiation. The effect of this 
type of vindictive legislation, within 
the family, can only be a breakdown 
of company-agency relations.” 

More recently the America Fore- 
Loyalty Group and the Yorkshire 
embarked on a new program to change 
its retail distribution of automobile 
insurance in New York City. The 
companies’ contention was that this 
was not unusual and it merely was 
doing so to compete for its share of 
the automobile market at a_ profit. 
While some producers reportedly dis- 
cussed the plan with the company, 
the Greater New York Insurance 
Brokers’ Association petitioned the 
Superintendent of Insurance of New 
York the America 
Fore plan was a boycott against the 
agents and brokers. I do not intend 
to analyze the merits or criticism of 
Suffice it to say that the 


contending that 


the issue. 
issue is very much alive and represents 
another thorn in the relationship be- 
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tween producers and a large fire and 
casualty underwriter in our country. 

On the question of relationship be- 
tween companies and agents, one com- 
pany official gave me his opinion. 
“Agents have been spoiled. When 
local boards were given broad powers 
we created an ogre. For years agents 
lived off the fat of the land. 
was good. Many were order takers 
on the phone. They never met their 
assureds or knew little of them. This 
is especially true of the little people, 
the automobile and small homeowner. 
Little wonder deviators and direct 
writers took the business away from 
them. 
not recognizing the ultimate signifi- 


Business 


We were equally at fault for 


cance, but we were all enjoying the 
prosperous years in terms of premium 
volume after World War II. Only 
when the automobile experience soured 
and we found our system victimized 
by highly that 
picked off the selective risks did we 


competitive forces 


speculate as to our future.” 

(3) At the NAIC meeting in New 
York City in December of 1960, the 
National Board of Fire Underwriters 
Association of Casualty and Surety 
Companies and the Inland Marine 
Insurance Bureau presented a unani- 
mous position on principles of rate 
regulation. ‘There is no need to re- 
view all nine points. Suffice it to say 
that their principles were a complete 
departure from previous thinking. 
The great significance of the nine prin- 
ciples is their willingness to do away 
with prior approval of rate filings by 
the regulator. 


Commissions are an integral part 

If property in- 
surance rates constitute a problem 
due to inadequacy or excessiveness, 
one cannot deny that commissions 
paid to insurance agents pose a prob- 
lem. Commissions and rates cannot 
be distinguished. They must be 
studied and reviewed as one problem. 


of any rate program. 


Agent's Position 


the 
agents’ associations or the brokers to 
take a positive approach to all rating 
matters, including amendment to the 


Therefore, it is reasonable for 


rating laws now on the statutes of the 
various states. 


William H. Bennett, author of the 
History of the National Association of 
Independent Agents, published in 1954, 
said in his comment on the “All In- 
dustry Rating Law” 


“While it is claimed by some that 
these rating laws are more restrictive 
than they need be and prevent rather 
than encourage free competition, never- 
theless at this writing they appear to 
be working out all right so far as 
state supervision is concerned, but it 
must be remembered Congress may 
at any time step back into the picture 
and provide a federal law for all insur- 
ance interstate operation.” 

Porter Ellis, President of the NAIA, 
1960-1961, in speaking on this question 
on behalf of the executive committee, 
said : 

“We are opposed to statements of 
spokesmen for the O’Mahoney com- 
mittee that the bill is expected to be a 
model which other states are to follow 
in their regulatory laws. We firmly 
believe that elimination of ‘prior ap- 
proval,’ of rates and the right of the 


filer to use ‘any judgment rate’ he 
wishes, would provoke ruinous com- 
petition, lead to rate wars and be 
extremely harmful to the public in- 
terest if these principles become a pat- 
follow. In 


other states to 


addition, this bill reduces to a mini- 


tern for 


mum the power of the Insurance Com- 


missioner to properly regulate rates.” 


Mr. Ellis noted that the basic pat- 
tern of the All-Industry Bill, adopted 
by the NAIC in 1946, has served the 
public and the industry extremely 
well. He said: 


In the protection of their citizens, 
the respective states have adopted 
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rate regulation which is geared to the 
needs of each state. The state laws 
are not necessarily uniform because 
economic and geographic conditions 
differ in each state. However, with 
few exceptions, these laws are based 
on the pattern of the All-Industry 
Bills.” 


Query: What does the future hold 
in store for the producer in the rate 
regulatory system? 


(1) Insurance companies and agents 
must develop 
munication. 


more adequate 
The lines of communi- 
cation must not only deal in terms of 


com- 


exchange of information but the sys- 
tem must issues in 


that 


resolve capital 
logical fashion. This implies 
matters will be discussed in detail 
where each side is affected. It does 
not necessarily imply that there will 
be unanimity on every issue but the 
attempt to find agreement is indeed 
necessary. 

This, of itself, however, is not suf- 
ficient. It is in fact requisite that in- 
surance companies assist agents in 
the adoption of efficient operations to 
reduce the cost of doing business. The 
special agent should no longer be con- 
cerned only with premium volume, 
but as he upon agents in the 
small communities he should be pre- 
pared to impart 


calls 


knowledge to the 
agent so that he can better improve 
the operation of his office. Unless this 
is in fact done, Fred H. Oliver, As- 
sistant United States District Man- 


ager of Zurich Insurance Company, in 
the Weekly Underwriter dated January 
7, 1961, said: “We believe that those 
companies and agencies which do not 
adopt a modern philosophy of opera- 
tion will gradually lose their personal 
lines business.” 


It is not uncommon in the life in- 
surance business for companies to 
send men who specialize in closing 
True, the fire 
and casualty companies do render en- 
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deals to assist agents. 


gineering services which are similar 
in character. But beyond that the 
special agent could be helpful in the 
closing of insurance deals on matters 
which do not have engineering signifi- 
The special agent should be 
prepared to assist in the development 
of sales techniques, particularly suited 
to the community of a particular agent. 
He can aid in the recruiting of solici- 


cance. 


tors and subagents for the agency. 
There are innumerable situations where 
the companies can be extremely help- 
ful, effective and win the undying 
friendship of the local agent. 

(2) After World War II it became 
that mass 
marketing had made serious inroads 


obvious new concepts of 
into merchandising processes in our 
country. The industry, 
with the exception of a few carriers, 
was the last to adopt such media. No 
that the feature 
in the agency system is of paramount 


insurance 


one denies service 
importance to its survival, but appar- 
ently service of itself is not sufficient. 
With 


all the services being rendered by the 


The facts speak for themselves. 


agency system in the past ten years 
it has consistently been losing its 
fair share of the personal lines busi- 
ness. Agents are prone to say that 
the direct writers do not render equal 
that 
owned lock, stock and barrel by the 


service to assureds they are 
direct writer and do not have the as- 
sureds’ interest. 


I do not believe that this is true be- 
While the 
direct writers may appeal to the pub- 
lic because of lower rates, the Ameri- 
can buyer will not accept an inferior 
product, will not accept reduced serv- 
ice as an alternative to higher costs. 


cause of one basic reason. 


The growth of the direct writers is 
satisfactory evidence that they do in 
fact render services to their policy- 
holders. Furthermore, the State Farm 
agent in a small town, for example, 
does render such services. The State 
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Farm agent is independent. He pays 
for the cost of maintaining his office 
and must be vitally concerned about 
the good will of his community as is 


the agent in the agency system. 


Thus new and dynamic concepts of 


merchandising must be conceived. 
Simply expanding or elaborating on 
the 


Remembering, 


old methods are useless. Throw 
old out. Start anew. 
however, that as Kenneth O. 


said, at a Georgia C. P. C. U 


Force 
. meeting: 

“Marketing has at last become the 
principal concern of the business. In 
that the kas to 
catch the attention of the buyer in 


process, distributor 
order to get the decision. 


“er 


Take a look at Insurance 


SOaps. 


isn’t soap and never will be. 


Obviously, there is a difference and 
always will be between merchandising 
soap and insurance, but the insurance 
agency system must develop the fine 
art of the 
penalties we pay for new concepts in 


salesmanship. One of 
the American economy has been the 
lost art of salesmanship. The loss of 
this art has brought about the vend- 
ing machine, the self-service concept, 
and to a great extent, is affecting the 
agency system. 


Walter Hoving, Tif- 
fany and and long re- 
garded as an authority on retailing, 
puts the finger on the trouble in his 
new and well-written book, “The Dis- 
tribution Revolution.” He says: “I 
talked the other day with a national 
advertiser who spends more than 20 


chairman of 
Company, 


million dollars a year advertising his 
products. He had recently made an 
anonymous tour visiting stores to test 
the salesmanship on his products. He 
was simply appalled at the service he 
got and at the lack of enthusiasm on 
the part of the sales people. He said 
to me, ‘Why should I spend millions 
of dollars a year to advertise my 
product when it is all but ruined by 
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the unenthusiastic, stupid and negli 


gent service that is given to the cus- 
tomer as she tries to buy it?” 


And, Mr. Hoving adds: “If we ex- 
pect our economy to grow we should 
give a great deal more attention to 
salesmanship. It is one of the most im- 


portant elements in mass distribution.” 


In a recent address, John Liner, 
President of John Liner Associates, 
Inc., an insurance advisory, urged that 
the agency system take a “fresh look” 
at insurance marketing to eliminate 
“wasteful duplications and inefficien- 
cies.” Our economy is geared to mass 
marketing. Agents have an obliga- 
tion to take cognizance of changing 
times and to fit their business into the 
scheme of mass marketing processes. 
In the future, part of the mass market- 
ing philosophy of doing business will 
require greater use of automation. If 
there is further development of con- 
tinuous policy forms, packaging of 
the agency system must 
accept these phenomena and use them 
for their gain and profit. No man, 
however conservative, is willing to 
go back to the Model-T Ford days. 
It would amaze many of the agents if 
they were privileged to experience a 
visit in the office of the Allstate In- 
surance Company in Skokie, Illinois. 


coverage, 


[ had such an experience. The latest 
methods and plans for processing of 
insurance policies are utilized. The 


agency system cannot do less. 


The trend toward one-step selling 
offers much in reducing the cost of 
doing business. Who knows but what 
some day a company will be privileged 
to write life, fire 
casualty. 


one cover of and 


The Life Insurance Agency Man- 
agement Association developed some 
rather interesting facts in research: 

(a) “It is estimated that there are 


about 170 life companies now affili- 
ated with fire and casualty groups. 
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(b) “Of the top 25 groups of fire 
and casualty companies, 21 are in the 
life business. 

(Cc) 
business in 


“Last year 16% of the total life 
the United States came 
from companies which are affiliated.” 


> 


(3) The agency system must em- 
bark upon a campaign to win back 
its fair share of personal lines busi- 
An inch of ground given is a 
set-back of miles. I remember the 
days when an agent or broker would 


ness. 


not write a ten dollar personal com- 
prehensive liability coverage because 
it was unprofitable. With a greater 
development of package coverage a 
loss of an automobile policyholder 
might well include liability insurance, 
fire, inland marine coverage and all 
the personal lines. If the independent 
agent believes in his position in the 
community, does he not in fact have 
an obligation to write all lines of busi- 
ness, regardless of the insignificant 
commissions to be earned? 


(4) The agent must adopt a real- 
istic attitude on all issues. The agent 
has been a critic, but not always con- 
structive. He endeavored to 
maintain the status quo which I per- 
sonally believe has much merit, but 
often criticism which is 
upon illogical reasoning can be de- 
structive. 


has 


too based 


Kenneth H. Harger, past president 
of the Ohio Association of Independ- 
ent Agents, said recently, 


the future will be bright if 
agents face it with cold, clear, objec- 
tive, and imaginative thinking. How- 
ever it will be dark indeed if agents 
continue to use cliches to deal with 
problems, and continue to employ 
their emotions, often bordering on 
hysteria, to judge the important issues.” 

(5) The future may hold changes 
in store for us in the rating laws. No 
one is prepared to say what course 
they may take. The influence of the 
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federal government and its attitude on 
rate regulation by the several states 
cannot be minimized. The propo- 
nents of more liberal rating laws con- 
tend that competition will flow more 
freely under laws which do away with 
prior approval. Assume further that 
this philosophy prevails in the future; 
obviously it will affect the agent. I 
do not believe that the agency system 
will ever witness a period such as his- 


tory records of some 75 years ago. 


At that time there was no rate regu- 
lation. No one advocates the doing 
away with total rate regulation. 
Nevertheless any changes of liberal- 
ity in the rating laws will cause 
changes in the system. The bureau 
companies, in endeavoring to retain 
their position and to recapture some 
of the lost premium dollars have been 
compelled to reduce their rates. Ob- 
the reduction come 
from loss ratios and the uncontrolla- 


viously cannot 
ble expenses such as taxes, fees and 
loss adjustment expenses. Companies 
can, of course, reduce certain con- 
trollable items such as salaries, adver- 
tising, travel expense, and so forth. 
Certainly the largest item of expense 


is Commissions. 


Let us therefore assume that the 
controllable items have been reduced 
to a minimum; that automation and 
systems for economy have been ap- 
plied. If at that point there remains 
a differential, where will the carriers 
look for further relief ? 


If the present is an indication of 
the future, if trends today indicate 
the circumstances of tomorrow, then the 
agents are in line for additional com- 
mission cuts. Elmer Miller, insurance 
editor of the Journal of Commerce, in 
addressing the Illinois Association of 
State Agents on November 1, 1960, 
stated that practices prevalent in the 
insurance business today are geared 
to low production costs, of which 
agent’s commission is a large part. 
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Insur- 
Policy 


He cites the Firemen’s Fund 
ance Company Homeowners’ 
which carries a lower commission, but 
commensurately reduces the agent’s 
office expense through the company’s 
handling of billing, collecting and 
policy writing. He said that on the 
basis of trends in the insurance busi- 
ness today, mure commission cuts are 
in store for fire and casualty insurance 
agents. 

[ could quote others who have ex- 
pressed the same opinion. The present 
trend in rate filing before the various 
insurance departments would indicate 
that greater competitive forces are 
coming into play. 


If these competitive forces meet 
head-on in the market arena the cost 
of insurance will be reduced. With 
60 per cent of the private passenger 
automobile market controlled by the 
direct and specialty writers, we can 
anticipate more competition, more un- 
usual filings to recapture a portion 
of the market. 

Competition in the insurance busi- 
ness can be a weapon for good or evil. 
If the good prevails, the free enter- 
prise system will be further nurtured 
and inspired. It will result in benefit 
to our way of life through broader 
coverage and new concepts of insur- 
ance at reduced costs. If it is a force 
for evil it will ultimately result in the 
weakening of the free enterprise sys- 
tem. 
when 


Coverage may be broader, but 
appear, the forms may 
restrictive in the necessary 
areas but broader in the less signifi- 
cant portions of the economic and 
social need. In the name of price, 
competition can destroy free enter- 


lc ses 


become 


prise by forcing the small out of the 
market place. In the business of in- 
view this as in- 


surance Americans 


tolerable. 

The balance for a perfect competi- 
tive state is the challenge. Any like- 
lihood of amending the rating laws 


Agent's Position 


must and undoubtedly will recognize 
this profound problem. Regardless of 
method of operation every carrier, 
producer and regulator recognizes the 
need for this balance as of the utmost 
importance. 


As competition continues will com- 
missions remain circumspect? Obvi- 
ously there is a low point beyond 
which producers cannot retreat. But 
if earnings become incompatible with 
labor they can exercise their choice 
of retirement or seek governmental 
controls. 

On the question of government con- 
trols the basic issue for agents will 
be what degree of authority should be 
vested in government on the question 
of agents’ commissions? This is a 
matter of concern because of the his- 
torical and traditional concept that 
commissions shall remain an issue of 
contract between the company and 
agent and/or broker. As previously 
stated, however, there has been an 
indication which points out a weaken- 
ing of this position in favor of govern- 
mental assistance where necessary. 

The third alternative is to simply 
remain in the profession under all 
But I do not be- 


trying conditions. 
lieve any of these will occur to per- 
ceptibly affect the entire agency system. 


Today carriers cannot develop an- 
other system of marketing more feasi- 
ble or economic. Years ago yes! But 
not so today; for the competitive 
forces are too powerful and watchful. 
There is time for experimentation, 
but not of such total magnitude. 


The 1959 loss and expense pub- 
lished by the New York Insurance 
Department reflect rather interesting 
figures on homeowners’ coverage. Care- 
ful analysis reflects that the commis- 
sion differential between the bureau 
stock writers and the largest inde- 
pendents varies not more than an 
average of 5 per cent. Total expenses 
represent approximately a 5 per cent 
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differential. There is, however, an 
indication that with the exception of 
one or two large independents the loss 
If, how- 
ever, we examine the writings of the 
direct writers, we note that the com- 


ratios are somewhat lower. 


missions vary an average of 15 per 
cent. Accordingly, the expenses are 
lower; but interestingly enough se- 
lectivity of risk is obvious because 
their loss ratios also are approxi- 
mately 15 per cent lower. It is there- 
fore evident that the direct writers, in 
addition to having the benefit of lower 
expense factors are also careful in the 
types of risks accepted. 


In the automobile field commissions 
and total expenses of bureau 
writers and the large independents 
are approximately the same. 
ratios are slightly higher for the 
bureau stock writers. Here again, the 
direct writers prove to be 
petitive force. Commissions are con- 


stock 


Li ss 


the com 


siderably lower by approximately 10 
per cent. Over-all expenses, however, 
only vary a few percentage points. 


Loss ratios over-all are approximately 


the same, with the exception of one 
direct writer which had a slightly 


better total loss experience. 


the stock bureau com- 
panies’ commissions do not vary more 
than two points over the largest in- 
dependent writer. Total expenses and 
loss ratio between these two forces 
are approximately the same. The di- 
rect writers again have a differential 
of approximately 10 to 12 per cent on 
commissions. With the exception of 
one, total expenses are also approxi- 
mately the same, but the loss ratios 
here reflect a 10 to 15 per cent differ- 
ential. Here again, we see the im- 
portance of selectivity. Clearly, we 
have indications which reflect that, 
while commissions are important, the 
class of risk is equally important. 


Firewise, 


More recently a number of filings 
have been presented to the Illinois 
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Insurance Department which express 
a desire on the insurance 
companies to pay higher first year 


part of 


commissions and lower renewal com- 
This apparently is an 
adaptation from some of the direct 
writers and life insurance practices. 


missions. 


While I do not have reason to be- 
that forerunner of a 
new concept of commission payments, 


lieve this is a 
it is an interesting venture into a new 
form of compensation and could well 
affect the future of the agency system 
if carried out to any great extent. 
Thus, if the eventual results reflect 
a margin of 5 to 10 per cent differen- 
tial the so-called 
bureau writers and their competitors, 
the agency system will have to over- 
come this competitive factor through 
highly personalized services as an in 
dependent acting for the assured. The 


between rates of 


companies will have to render invalu- 
able assistance. 

Perhaps the most important factor 
affecting the future of agents’ position 
The agency 
system has been suffering from a com- 
plex of negation and frustration. Their 
theme of the day is conflict and sur 
vival. 


is a psychological one. 


Their position is a defensive 
one. 

Their competitors, on the other 
hand, display confidence and speak 
authoritatively ; optimism is their pass- 
word, their creed. 
offensive 


Their position 1S 
forward looking. 

Thus the state of mind of the agency 
system is sickly. It is not geared for 
the bright future. One of the largest 
independents that leads the field in 
anti-unformity of rating, is typical of 
the school of optimism. I have never 
attended an insurance meeting or 
NAIC committee rate hearing but 
what this particular carrier did not 
have several representatives selling 
their concept of doing business. Their 
enthusiasm is genuinely uplifting, their 
attitude tough and self-assuring. 
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I would urge the agency system to 
adopt a philosophy of promise for 
tomorrow, of optimism and a rebirth 
of spirit. When a pessimist appears 


on the horizon, ask him to offer con- 


well aware of its problems and is not 
afraid to face them and cure them.” 
May | 


agency 


close by offering to the 
system a symbol and 
credo for the future, borrowed from 


new 


that 
“enough has been said and written of 


structive criticism. Advise him an old English writing. “With the 
ropes of the past, let us ring the bells 
despair; that the agency system is of the future.” [The End] 


STRAIGHT LIFE INSURANCE 


One of the most serious problems before the life insurance busi 
ness today is the apparently growing misconception of the character 
and true role of straight life insurance, Blake T. Newton, Jr., executive 
vice president of the Institute of Life Insurance, said in his address at 
the annual meeting of the Life Insurers Conference. 

“Straight life insurance is the unique element of our business and 
the fundamental which built this business and made it the friend and 
protector of the American family,” Mr. Newton said. “This would 
not have been accomplished by term insurance. But we must re-estab- 
lish the conviction within the minds and hearts that this is true. And 
we must do whatever is necessary to create a clearer understanding 
of the fundamental role of life insurance in the lives of people.” 

Three specific lines of action were projected by the speaker as 
essential to the realization of these goals: “(1) reaffirmation by those 
within the business of certain fundamental truths; (2) a more adequate 
training of newcomers to our business, both in home office and field, 
as to these truths; and (3) a broadened educational effort aimed at 
the public so that all may adequately understand these truths. 


“Action on all these fronts is an urgent necessity,” he said. 


“Searcely a week passes that doesn’t produce some form of ‘obituary’ 


for ‘old-fashioned’ straight life insurance. When highly regarded 
family magazines are sufficiently doubtful of the worth of lifetime 
insurance guarantees that their editors feel no compunctions about 
endorsing or even stimulating material designed to upset and confuse 
existing policyholders about the worth and wisdom of their existing 
insurance programs, when agents posing as consultants 
artfully describe term insurance as the ‘smart’ life insurance buy and 
continue the argument that whatever virtues other kinds of life insur- 
ance may have, they can be found in greater measure in packages of 
securities 


licensed 


surely the time is here for analysis and action.” 

Mr. Newton called for a regimen of four points: “(1) that we not 
claim to have the answer to all the ills that flesh is heir to; (2) that 
we sell guaranteed protection as our primary service and constantly 
proclaim that the only way to be sure it will be available when it is 
needed is through a program of permanent insurance; (3) that we be 
sure our clients understand that their contract is a service contract, 
not a banking arrangement; (4) that we publicize these facts in all 
our doings to the limits of our capacity.” 


Agent's Position 





A Critique of: 


Plans for Auto Accident 


By HERBERT A. KUVIN 


The author is professor of law and director of insurance law 
training programs, University of Miami, Coral Gables, Florida. 


T IS EASY to pontificate on a subject which does not require the 
I proponent to stake his resources or possessions or those of his 
company’s stockholders or policyholders on the results of his ad- 
vocacy. Auto accident compensation insurance plans, regardless of 
type or format, cannot and will not work in the United States. It is 
a form of and a copy from the workmen’s compensation device. 
Whether compulsory, private enterprise or state-operated type, or 
even voluntary, it will not work because it is an attempt to treat the 
results and not the causes. It cannot work because the respective 
areas and climates are not even remotely similar; the original, intended 
to be copied, had not affected or accomplished what was held out for 
it; it has been advocated for at least 34 vears, been investigated by 
legislative bodies and bar associations and rejected; because it has 
operated in European countries or in Saskatchewan is no reason for its 
adoption here. 


Much has been written and is advocated about the automobile 
as a dangerous instrumentality, as an economic necessity; the maiming 
and killing of persons; the destruction of property; and the prognosti- 
cation that the economic havoc is expected to be greater in spite of 
all efforts to hold it in check, diminish or eradicate it.’ 


These United States were founded on a philosophy that is alien 
to the philosophy of government as entertained by the peoples or 
governments on the European continent or anywhere else in the world. 
This is truly a union of separate sovereign states. The individual 
jurisdictions settled that problem when they rejected the philosophy 
of government as projected by the “Federalists.” The adhesiveness of 
the union was preserved and established by the Civil War. The ‘“Fed- 


‘In compiling notes for this article, the author read and studied many articles, 
books, reports and symposia limited to those items which pertain to that portion 
of the entire field of auto accident recovery by “victims” applicable to the subject 


of auto accident compensation systems. 
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Compensation 


with us: 
theoret 


eralists” are still 


polit 


economically and ically. 


and the legal profession 
opposed a 


always been in the 


Lawyers 
have and 


have 


state 
forefront of 


Sec urity 


every battle against socialism because 
they have 
what the 
was 


to understand 
tion 
and 


been taught 
Federal 


intended to mean 


onstitu is and 
effect 
In two 


previous articles by the 


writer, the existence of circumstances 


relative to our courts, the ; 
litigants, the 


and the 


concepts of some judges 


public as to what “insurance” 
is and is intended to accomplish, were 
set out to that we are not 


plagued with any unusual, 


indicate 
ne vel, or 


* As evidenced by the 
the candidates for president, nam 


basic phil 


and paternalistic central federal governme 


advocated by the Democrats 


sovereign states assisted ¢ 
the national 
the oe licans 


rovernment 


The California 
its annual convention t 
Brown’ 


proposal, whiuicl 


rejected California Governor 
mobile Accident Comn 
was nothing 
tion system. See Pre 
Stanley A Weigel, re 
mobile Accident Commission of 
1959; see 


ission 
more than an auto compensa 
Rep 


California 


wnimary, mrt DY 


also, “Suma 
Studying 


ident ( 


Committee 
hile Ack 
mobile Insurance Committee 

Bar Association,’ dated, September 1, 
which system, 
grounds, for the 


oni 


rejects the among 
reason that its constitu- 
tionality is questionable 
*Kuvin, H. A., “Liability 
Law,” THE INSURANCE LAW 
November, 1956, pp. 709-715; 24(2) Insur- 
ance Counsel Journal 153-162; Kuvin, H. A.. 


“Auto ance: What Is Its 


Imposed by 
JouRNAL for 


Liability Insut 


Auto Accident Compensation 


ittitude of 


insoluble problems. I also indicated 
that the problems have existed here- 
and will 
fields of 


concern.’ 


tofore arise again in other 


legal, economic and social 


One such 
with 


problem was the situation 
relation to _ employer employee 
negligence. The attempt to solve this 


problem was the discovery of the 
European and continental scheme of 
workmen’s compensation and the en- 
actment and adoption of it into our 
The other aap lem 1s 


compulsory 


jurisprudence. 
that of insurance its 
natural cor 
if the 


or as they 


isequence, state insurance; 
prevail, 
call it 
eventuate. 


Iederalists should federal 


chose to “national” 
nsurance 
Both panaceas to former 
failed. Now come the proposals 
combination of both 


These proposals are treating the effect 


may 
situations 
have 
for a failures. 

ither than the causes. 

Many 
this attempt to wed failures. 
them are “Aut 


missions,” 


1ded to 


Some of 


tles have been appet 


tomo bile Accident Lon 
Victims 
*“Automo 


“Compensation for 

\ccidents,”’ * 
[HE INSURANCE 

1956, pp. 407-418. 


then 
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LAW 


Under- 


ited al id dis 
l 


d upon a proposed Federal Workmen’s 
Compensatio1 aw. See the “Draft 
sions For A Comprehensive Workmen’ 
sation Law,” November 5, 
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Provi 


Compen 
States Departme gins 


the 20th ant ual meeting of tl 


[vgiene Founda , Mellon Institt 
g, eemietanane November 17 
* Governor Brown of California’s pré 
see rootnote 3 
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Accidents,” 32 Columbia Law Reviex 
785; “Compensation Insurance for Autor 
Accident Victims,” 15 Ohto State I 
nal 134-149; “Automatic Comper 
\utom: bile Accident Victims,” 
Pan 1928 Series, Number 
ot New Co McVay, C. D., 
\gainst Compu Automobile Compen 
sation an 15 Ohio State Law 
l 150; Mc\ Vay, at “Reply to ‘The Case 
caenaaee 
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bile Accident Compensation,” ® “ ‘Full 
Aid’ Insurance for the Traffic Victim,” 
“Columbia Report,’ ?° “Let’s Com- 
pensate—Not Litigate,”'' and 
other titles the Saskatchewan 
plan.’ All of these are nothing more 


many 
under 
than insurance 
which attempts to use the philosophy 


or less compulsory 
and ideology of what is now recog- 
the 
tion” prototype. 


nized as “workmen's compensa- 


What is this “workmen’s compensa 


tion,” and has it been so successful 
that it is worthy of being adapted to 


this situation of automobile liability ? 


W hat adopted in 


this country and by the various states 


caused it to be 


is common knowledge. However, just 
to refresh the memories of those who 
and the 
development and adoption of this social 


were interested involved in 
device to take care of the problems 
created by the employer-employee lia- 
bility situation, and to direct the at- 
tention of those who became interested 
in legal, economic and social considera- 
tions since the inauguration of work 
men’s compensation as a solution to 
that the common 
negligence, that is, liability with fault, 
the 
contributory negligence, fellow-servant 
rule, trial by jury, overcrowding of 
the courts, ambulance and 
solicitation by claimants’ attorneys, 


situation: law of 


defenses of assumption of risk, 


chasing 


excessive verdicts, inadequate awards, 
delay in payment of claims, economic 

*Forum: “Automobile Accident Compen- 
sation Insurance Reconsidered,” 1953 Uni- 
versity of Illinois Law Forum (Number 2) 
263; “The Automobile Accident Compensa- 
tion Plan,” Brief, Number 10, 1954, Wis- 
consin Legislative Library. 

*Ehrenzweig, Albert A., “ ‘Full Aid’ In- 
surance for the Traffic Victim—A Volun- 
tary Compensation Plan,” Berkeley, University 
of California Press, 1954; 43 California Law 
Review 1-48, March, 1955. 

” Committee to Study Compensation for 
Automobile Accidents, “Report to the Co- 
lumbia University Council for Research in 
the Social Sciences, 1932.” 

™ Marx, Robert S., “Let’s Compensate— 
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sufferings of the unpaid injured, all 
existed by reason of the injuries sus- 
tained by employed The 
suits based on this type of 
great that the court 
could not properly devote its inade- 
“the other legal 
In fact, the same 


persons. 
volume of 
action was so 
quate facilities to 
business” before it. 
complaints, problems and difficulties 
that now are decried with relation to 
automobile negligence litigation were 
then advanced and deplored as evils 
that must be eliminated. The theorists 
advanced the idea that since this socio- 
logical device worked in Germany, 
England and then in our federal gov 
ernment, it should all of the 


problems of the employer-employee 


of | ve 


predicament. The proposal was based 
on the principle that it was an eco- 
nomic waste for employees to suffer 
injury and then have to litigate the 
“fault.” The precarious 
attempt to recover for losses sustained 


question of 


by litigation, with probable appeals 
and delays resulting from the orderly 
processes of our constitutional system, 
should be through some social and eco- 
nomic device that operated so that the 
employee could be compensated with- 
out regard to fault, regardless of his 
own carelessness, negligence, laziness, 
even cupidity. 

To overcome the unconstitutionality 
of this device, election by inaction was 


devised.’* Both employer and employee 


were deemed to be within the effect 


Not Litigate,” 3(2) Federation of Insurance 
Counsel Quarterly 62-76, January, 1953; re- 
printed 30 North Dakota Law Review 20-35, 
January, 1954. 

* Special Committee of the Alberta Legis- 

lature. “All Phases of Automobile Insurance,” 
1949: Saskatchewan, Government Insurance 
Office, “Annual Reports 1948”; “Symposium 
on Motor Vehicle Liability Insurance,” 3(2) 
Federation of Insurance Counsel Quarterly 
3-88, 1951. 
* Larson, Arthur, 1 Workmen's Compen- 
sation Law, Section 5.20; Kuvin, H. A., “Auto 
Liability Insurance: What Is Its Future 
Course?” THe INsurANCE LAW JouRNAL 
for June, 1956, pp. 407-418. 
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of the statute compelling the parties 
to be bound thereby (and not within 
the common law) if they did not, at 
the time of the creation of the status 
of employment, take some positive ac 
tion, as directed by the statute, to 
indicate that they do not desire to be 
controlled thereby, but desire to pre 
serve their common law relationship 
and right to action."* 


The philosophy of the entire plan 
was that since injured employees caused 
and social losses, the 
thereof 


by society. The method of such pay 


such 
alleviation 


economic 
should be borne 
ment was through the increased cost 
of services or products occasioned by 
the levy of such cost on the employer 
by way of compulsory insurance pre 
miums, and passed on by him to the 
consumer. Thus compulsory workmen’s 


compensation insurance was intended 
the in 
jured employee regardless of fault. 


as a social device for paying 
Since the amount of premiums required 


to create a fund out of which losses 
were to be paid 1S directly related to 
the measure of such losses, it became 


necessary to establish a ceiling on 
amounts of and the elements of dam 
age recovery that would be permitted 
This took the f 


schedules of recovery. Ad 


employees. form of 
statutory 
ditionally, in order to prevent malinget 
ing, fictitious medical and_ hospital 
expenses, the employer and his insurer 
were allowed to provide these facilities 
at their own expense; and if they 
refused to so provide them, then the 
employee could provide them and, if 
found 


necessary, the employer was 


charged therewith. 
"The 
Florida 


which provides 


Florida Statute is an example: see 
Annotated, Sec $40.03 


“Every employer and every 


Statutes 


employee, unless otherwise specifically pro 


vided, shall be presumed to have accepted 
the provisions of this chapter, respectively 
to pay and accept compensation for injury 
out of and in the 


of employment, and shall be bound thereby, 


or death, arising course 


unless he shall have given prior to the in 


Auto Accident Compensation 


The 


law, to 


considerations, as at common 
the 


damage for pain and suffering, 


elements of recoverable 


loss 
of earnings, loss of potential earning 
capacity, loss of social 
of mortality tables to 
expectancies to estimate probable dura 


position, use 
calculate life 


tion periods, nebulous and vicarious 
dollar 
for these elements of damages, 
the 


the defendant or re 


use of estimations of values 
were 
eliminated, as 


not 


was question of 
whether or 
spondent was insured. Trial by jury 
was substituted by administrative tri 
\dmiunistrative 


bunal determination. 


law was substituted in place of the 
law of pleading and practice, with all 
the 
to such procedure. The rules and laws 


usages applicable and pertinent 
of evidence were either abolished com 
pletely or adherence thereto relaxed. 

Thus was adopted the European 
philosophy of right, remedy and ad 
ministrative procedure, under the di 


tates of social reform by these free 


enterprise democratic states, which 


was clearly a breakaway from the 
original democratic philosophy, to the 
evils, inequities, restrictions and com- 
bureaucrats, 


minations by as experi 


enced in Europe and the continent. 
\Vorkmen’s compensation has oper 
ated in these United States since 1911? 
\Wisconsin the 
\Vorkmen’s Compensation Law in the 
United States). New York finally 
passed its Workmen’s Compensation 
\ct, March 16, 1914. 
Examination of the articles advocat 
then describing the history 
well as the philo 
sophical background of these work 


(when adopted first 


effective 


and 


ing 


and rationale, as 


jury, notice to the 
4140.05.” 

* Carroll, John 
sation Principles in 
Insurance, Ne 
301, 
Workmen's 


contrary as provided in 
section 
J., “Workmen's C 
Action,” 


gligence and Compensation Lax 


Impen 
1938 Section of 
Association 301; Larson’s 
Compensation Law, é 
5.30; Bohler, “English Work 
men’s Compensation Act,” 25 Harvard Law 


Review 328-348, 401-437, 515-5 


\merican Bar 
Secs 5.20 


Francis H.. 
547 
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men’s compensation laws, will indicate 
the breadth and liberality of its social 
and humanitarian provisions.'® The ex- 
amination of the cases and decisions 
will also serve to point up the fact 
that the assumed 
philosophical, humanitarian and social 


courts have these 
purposes and have, by judicial legisla 
tion and under the guise of construing 
the and their favor 
of the 
than the state legislatures went or are 


acts benefits in 


workman, gone much further 
at present willing to go.’ 
Has this device remedied the evils 
which it was intended to correct? 
Why adopt or use a device that has 
failed? 


\ll types and proposals of automo 


bile accident compensation plans will 
be treated as one device, since such 
plans have inconsequential variations. 
Has workmen’s compensation failed? 
That can best be answered by explor 
worked, 


not it has 


whether or not it has accomplished 


ing whether or 
what it was represented as being able 
to effectuate, whether or not the rea 
sons for its use and adoption have 
been sustained. 

To properly 
‘t us 


understand the system 
the the 
It is to provide some com- 


examine purpose of 
system. 
pensation to the workman for work 
connected injuries (and now, diseases), 
safety measures concerning the work 
reduce 
the hazards of employment, and re 


conditions to eliminate or 


ing 


habilitation of the injured employee to 

restore his earning capacity and permit 

him to assume his rightful place in 

productive society.’* The system was 
“Work cited at footnote 13, Se 

4-39: Symons, Noel S., “The 

Workmen’s Co 

Insurance, Negligence and Compensa 

184, American Bar Association 

Charles P.. “The Future o 

1959 Se 


Future 
1959 ve 


11 
scully 
ction of 
Laz 
au 


Future 


Workmen’s Compensation,” 
Insurance, Negli 
207-214, 210; Symons, Noel S., “The 
of Workmen’s Compensation,” 
note 16, at pp. 182-214. 
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yence and Compensation 


cited at foot- 


not intended to replace the “damage” 
system but was to provide a partial 
replacement of income loss resulting 
from work-connected injuries, and was 
based on the relationship between dis 
ability and the job.’® In the 
that the liability was limited to injuries 
resulting 


sense 


from an “accident arising 
out of and in the course of employ 
ment,’ it was a system alternative to 
liability. It 
intended as a broad 
security or health law to 
atford against the 
occupational hazards of life and the 
and 


employers common law 


was not social 
general 
protection non 


general results of age disease. 
[t did impliedly have the social under 
[ the 


“wasteful mode of dealing with indus 


tones of a means of correcting 


trial injuries,” *° and to relieve society 
from the burden of having to support 
those injured in industry and their 


dependents. 


that when this 


device is considered with other insur 


Our own view is 
ance coverages, public, governmental 
private—old 
employment and sickness insurance; 


and age assistance; un 
sickness, accident and health insurance 
provided either by the person privately 
and individually or by reason of union 
fringe benefit contract requirements 
with employers; pension plans either 
contributory or wholly paid for by 
health 


provisions in event of 


employers; group insurance 


with annuity 


retirement before death—it is a device 
of the bri vadening concept of shifting 
the liability to provide for all types 
of injuries, disabilities, inabilities and 
economic, and 


infirmities, physical 


* See footnotes 15, l6 and 17 

See footnotes 15, 16 and 17 

Malone, W. S., “Damage Suits and the 
Contagious Principle of Workmen’s Com 
pensation,” 9 NACCA Law Journal 20, 10 
NACCA Law Journa Work 
men's Compensatio IW’, 2.20 


Wash T 2 
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mental and regardless how occasioned. 
This is a concept which is being car 
ried to such an extreme as to seriously 
weaken the entire fibre and vitality 
We 


is becoming dependent 


of our society. 
that 
upon others rather than on the in 


are creating a 


society 


genuity and efforts of self. 


that 
compensate 1n 


Having in mind the original 


purpose was to some 


measure the employee who sustained 


injury in an “accident arising out of 
and in the course of his employment,” 
we are brought foursquare with the 
limitations intended, namely, that there 
(1) an accident; (2) which 
the 


arose out of the employment. If any 


must be 


occurred in course of: and (3) 


one of these elements is lacking there 


can be no recovery under this system. 


The phrase “arising out of and in 
been 


and 


Many injuries 


the course of employment” has 
referred to as “deceptively simple 
litigiously prolific.” 
resulting from personal, social, recrea 
and other 


tional nonoccupation Or 


Li ty Mutual Insuran 
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the normal heat of day; 


O88 (Kentucky, 


Industrial 
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358, 250 P. 2d 135 (1952). Nurse 


contraction 


ston v. Corwin Hospital, 
COMPEN 
Colo 
allowed compensation for 
polo although mode 


oft transmission 


not known, since there was evidence 
the rate 


and 


of incidence is among 
constantly in cont: 

. “Workmen’s Ip 
) j use, 218 Mass 
$33 (1914), elevators; / 


others 
Horovit 
61; Sundine’s ( 


disease : 
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om 
dustrial Accident Commission, 45 Cal 
181, 187 | 
which employer 
Horkmen’ ( 


» 108 (1919), pasageway 


has equivale nt to easement; 


Larson’s 
Chapter III, 
Se cs 5 ant 


Ser S Y 
19 al 1 ¢ it 

Wiseman v. Industrial A 
sion, CCH WorKMEN’s COMPENSATION LAW 
Reports § 1941, 297 P, 2d 649 
1956). Where a vice president of a Cali 
fornia bank, while in New York on business, 


; f 
dent ¢ 


(California, 


registered in a hotel with a woman not his 


wife and was found choked to death fron 
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employment-connected activities have 
been brought under the coverage of 
the This 
many legalistic 


has been effected by 


fictions 


law. 
and devices, 


to mention only a few, such as: 


(1) extending the place of employ 
ment to include premises not owned 
or controlled by the employer ; 


(2) minimizing and considering as 


insignificant deviations from the course 


of employment ; 


(3) considering and emphasizing the 


theory of “indirect benefit” to the em 


ployer, such instances as attending 


picnics, participating in athletic events 


encouraged by employer, injuries dur 


1 


I breaks, 


rest periods and coffee 


ing 


and so forth; 


(4) 


by fellow servants on the theory that 


allowing recoveries in assaults 
such occurrences are natural manifes 


tations of the stresses and strains of 


occupational environment, even to ] 
mitting the “instigator” o 


to recover. 


(OMPENSATI 


127 Colo. 385, 257 
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College plaver, 


+ 


university 
1 gravel and all 
ootball, 
luring spring practice; 
m’s Compensation Law, ¢ 

> Industrial Commissioner v. M ! 
Y. 443, 68 N. E. 2d 434 (1946); Og 
Rochester Manufacturing Company, 
Y. 85, 80 N. E. 2d 749 (1948), 34 ¢ 
zw Ouarterly 460 (1949); 
f Workmen's C 
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owed time 


received 


SVmol 





Thus, by simply putting the employee 
in the place where he was injured, 
the that 
employment put him there, and there 


courts have indicated his 
fore he was allowed a recovery. Coy 
erage is being extended by the simple 
expedient of construction favorable to 
the employee “to effect the purpose of 
the legislation.” 


All of 


compensation, as 


the statutes on workmen's 
a prerequisite to a 
finding of compensability or applica 
bility of the statute, require that the 
the result of an 


injury suffered be 


“accident,” or of an “accidental in 
jury.” \s to what constitutes either, 


there is a wide diversity of opinion. 


From what was originally consid 
ered a liberal concept and interpreta 
tion of this requisite, the courts are 
doing away with the formal require 
that 


“catastrophi 


ment such an accident be a 


event assignable to a 
determinate or single act, identifiable 
in space or time.” 

The criterion is shifting so that now 
the simple test is “the unexpectedness 
of the injury” rather than any physical 
happening in the external employment 
environment operating on the human 
organism. 

This trend and emphasis from “‘cause”’ 
to “result” has the etfect of changing, 
and in many cases removing, the de 
termination from judicial process as 
to what constitutes an accident (with 
its elements of factual and legal as 
determination) and 


certainment and 


otnote 
en's Compensatt 
372: New v. Morea 
2d 476 (1947). Agegres 
"An example 140.02 
**Accident’ hal nean only an un 


ntinued ) 
li” 
Mi 


Statute 
(19) 
expected or unusual t or result, hap 
pening \ ieniy ents Tt nervous 
injury due or excitement only o1 


disability « death due t the accidental 


i ravat 


age 1iOn OL <% venereal 
shall be deem«e 


by accident 


acceleration or 
disease to be an 
mjury arising ut of rin the 


course of the employment Sec 


440.09(1) 
340 


“Compensation sh payable 


makes it purely a medical question 
as to the only issue of “causal relation” 
of the injury to employment.*® 


Courts have treated the final disabling 
state of a progressive, degenerative 


disease as an “accident” merely be 
cause the employee happened to be 
on the employer's premises when he 
became incapacitated, or because, as 
routine 
duties, he was lifting an object no 


than which he 


a part of his customary or 


heavier some object 
would be lifting at home a few hours 
later. Thus is being brought to an 
ultimate the 
concept of what is an “accident,” and 
substituted (not by 


enactment) the concept of 


end and demise legal 
in its place is 
statutory 
“causal relation.” The legal question 
has been replaced by opinion evidence 
Obviously this 
the 
legislatures that passed the act, and 
that it is the 


intent of the current legislatures, since 


of “medical experts.” 
was never the original intent of 


it can be assumed not 


no attempt has been made by any of 
the states to amend the statutes by 
eliminating the prerequisite of “acci 


dent” or “accidental injury” and re 


placing it with “causal relation” of 


the injury to employment. 

“Today there is the tendency to in 
terpret almost any minor ‘activation, 
acceleration or aggravation ot any 
underlying nonoccupational degenera- 
tive disease as enough to justify an 
award for the entire end result, even 


though the disease itself was the true 


r this chapter in res disability 


or death 


pect oft 


results Irom an wjury arising out 


ot and in the course of employment 


rkmen's Compensation 


198 App. Div 
Rump 


mpany, 


$46, 
Bros., 241 } 
*’ Lesnick v. Nationa 


afft’'d., 233 N 535: Lerner 7 
Carloading Company, 
285 App. Div. 649, aff’d., 309 N. Y. 958 

- W ork cited at footnote 13, at pp 543-549 
and pp. 564-567. Larson states that the basic 
problem is medical causation or what he 
terms “the fundamental causation issue.” 


at footnote 43 
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cause and would, in most cases, have 
produced the same end result without 
the intervention of the alleged aggravat- 
ing or traumatic factor.” Heart cases 
are illustrative. 


Thus is demonstrated that, in the 


desire to give security, the original 
purpose of the device has been changed 
to become a means of securing to the 
employee a for his 


“recovery” inca 


pacity regardless of how “caused” so 
long as it can be established that there 
is some “causal relationship” with his 
employment, regardless of degree or 
the 
“accident,” namely, 


usual elements of 


“incident,” 


reference to 
“time,” 
“Suddenness.”’ 


“place,” “unusualness, ” 


and so on. 

Since this device was originally in- 
tended as a partial replacement for 
lost industrial 
or employment accident, and since it 


wages resulting from 
has now come to be regarded as part 
of our combined system of federal and 
state income protection, let us con 
sider what has happened to this con 
sideration. Many awards are now being 
made for minor facial disfigurements 
(purely cosmetic)** and minor injuries 
to fingers and toes when it is clear 
that there is no impairment of earning 
trend 
to permit the employee, in effect, to 


capacity.” Chere is a definite 


recover “damages” for pure physiologic 
of Work 


Symons, Noel S., “Th uture 
| footnote 16, 


men’s Compensati 
at p. 187. 
"Work 


38.64-38 73, and cases cited 


cited at footno 13, Secs. 38.30, 
and Sta 
Workmen’s 
1959. show 
from 1950 to 
awards wert 
New York 
$17,479,725, or in average 
Also, that 


time” 


Researcl 
the New York 
Board, May 1 
for the seven-veat riod 


both 


for facial disfigurements in 


Data available from 
tistics Office of 
Compensation 
that 
1956, 


made 


1 
inclusive, 


amounting to 
award of approximately $245.00 
in awards for 1956 in “lost 


1 


about one-third of them had no actual 
time at all. 

‘Cagle v. Clinton Cotton Mil 
93, 56 S. E. 2d 747 (1949); 


Law, 


AG S:-& 
| arson’s lV ork 
Compensation 


men’s secs 58.32 and 


65.30. 
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and occupational loss of hearing 


there is no income loss or 


loss where 
impairment of income, such as in the 
mushrooming field of industrial noise 
Che 
next step is to permit recovery for 
noneconomic physiologic or functional 
loss involving the other senses (hear 
ing, smell, taste, touch, and so forth). 
Then it can be expanded under the 
same theories to include compensation 
for such physiologic losses as com 
plaints based on endocrine glandular 
impairments and even psychosomatic 
complaints, and then proceed to extend 
it to all noneconomic psychiatric de 
crepitudes which the employee ‘may 
allege and blame on his occupatior 
as for example, apprehension, anxiety, 


nervousness and frustration.” 


Superimposed upon this extension 
beyond the original intent and purpose 


of the device, are the overlaps and 


our various forms of 
With 


their 


gaps in income 


protection unions having ob 


tained for members, in almost 
every type of employment, such fringe 
benefits as hospitalization, sick, health, 
pension 
the 


old-age and survivors insurance sys 


accident, disability, and re 


] 


tirement benefits; with federal 


tem now making provision for benefits, 
total 


regardless of age for disability 


benefits, and payable for inability t 


engage in gainful employment; with 


Work cited at footnote 31 
Sweeney v. Industrial Ac« 
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states enacting compulsory or volun 
tary systems of employee sick benefits, 
parallel to and comparable with un 
with insurance 


and 


employment benefits ; 


coverage for sickness, accident 
health provided either wholly or par 
tially 


employer for the benefit of his em 


at the cost and expense of the 


ployee; with hospitalization (either 


insurance or Blue Cross) provided 


either by the employer at his own 
cost and expense or by having it made 
available on the group plan by reason 
medical 


ot such with 


payments, both original (such as Blue 


employment ; 


Shield or through insurance ) and major 


medical plans, there is obviously an 


overlapping of sources from which the 
employee can obtain aid, assistance, 


and 


multiplication of recoveries and colle« 


in many cases, a duplication and 


tions This encourages malinger- 


exist. 
ing and in many cases encourages such 
make application for all 


en ployec to 
these benefits and receive his “income” 
from such additional sources, and then 
make his claim under the workmen's 
compensation statute. He 


that 


thereby 


creates situation such he can 


attord 


additional 


to litigate in order to obtain 


“recovery Bite 


We must remember that this multiple 


recovery is all income tax exempt, 


whereas wages, earnings and salaries 


are subject to income taxation. 


‘This 
extensions 
and 


tractor doctrine, that principle which 


device has undergone other 


from its original concept 


purpose. The independent con 


provides that one who has no control 
or responsibility for the existence of 


conditions should not be liable, has 


194 
3, Sec. 80. This 


rkmen’s com] 


pensation 


general inciple s of law 
all tvpes 1iministrative 
Davis, Kenneth 
Text, Cl 
Company; 


npany v. Maryland 


elimi 
the 
rights ot 


The virtual 
most 
third 
employers or their insurance carriers, 
the 
injured person of compensation pay 


been eliminated.** 


nation and, in instances, 


lessening of party 


or the right of recovery from 


ments made to him out of funds or 


proceeds realized by him in actions 


against liable third parties, has re 
j 


the 
insurers, thereby in effect increasing 


duced recovery of such 


sums by 


their losses, thereby increasing the 
cost and eventually the premiums on 
this action 


this class of insurance. By 


the original estimates of the ‘‘social’”’ cost 


ot this device has been far exceeded. 


The law of administrative tribunals 
with its laxity as to the rules of evi 
dence has been adopted. The departure 
from the principles of stare decisis and 
the 
favor of the employee has led to the 


desire to construe the statute in 


virtual creation ot presumptions in 


the employee’s favor with its con 
comitant obligation imposed upon the 
employer or his carrier to allege and 
prove every element that would demon 
strate that the claimant is not entitled 
to benefits demanded, nor entitled to 
a claim. Every determination by the 
“referee” or administrative person who 
hears and determines claims has the 
force and effect of factual determina 


tion which must be overcome by a 


showing that there was no evidence 


from which even an inference could be 


drawn. [n addition, there is the force 


and effect given by the appellate courts 


to legal determination of statutory 


or regulatory interpretations made by 
administrative agents as binding as 
court rulings 


171; Crescent Cut 


Frozen Food kxpre 

574, 100 L. Ed. 917 
court said: ‘The 
(ICC) is the expert field of 
And its judgment is en 
deterence 


(Continued on fol 


S. 49, 76 S. Ct 


(1956), wherein the Com 


mission in the 
transportation 


because of its 
lowing page) 


great 
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The 


manner in 


the 
com 


above is a sampling of 


which workmen's 
pensation has not accomplished what 
was intended and hoped of it, namely, 
a social device for the partial 
not complete, but partial—alleviation 
or mitigation of the economic dilemma 


| repeat, 


of the workingman who was injured 
in the out of his em 


ployment, regardless of fault. 


course of and 


the 
system be 


One author *” recommends that 


workmen's compensation 
abolished. He decries the contest be 
tween the federal and state jurisdic- 
tions as to whether or not the separate 
states should continue to apply this 
device or whether the federal govern 
ment should take it over in the interest 
of uniformity of recovery, procedure 
and facility of recovery by employees 
who are employed in one jurisdiction 
\lso, 


he objects to consideration of the mat 


and injured in another state. 
ter of federal insurance benefits pay 
able to injured or disabled employees 
as well as private insurance recoveries 
being considered by the various states 
when the matter of amendment of 
schedules of statutory recovery under 


workmen's compensation are explored 


He complains that medical atten 
and withheld for 


long periods of time, that no monetary 


tion treatment is 


benefits or only minimum benefits are 


provided during long and protracted 


litigation, and the disputed cases are 
becoming as technical as those of the 
With 


claims, it is 


Roman forum. respect to the 
that 


it is in this area where the program 


delay in asserted 
is currently falling down in practically 
all jurisdictions, and the primary pur 


pose is being defeated. 

It is quite apparent that this student 
of the system and its benefits is thor 
oughly dissatisfied with its operation 


(lootnote oY continued) 


familiarity with the conditions in the indus 
trv which it regulates.” Davis, “Official 
Notice,” 62 Harvard Law Review 537 (1949), 


criticising the limitation traditional 
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and asserts that it is not operating 
as intended nor for the purposes en 
Even though he is in favor 
of the device in principle, he is dis 


visioned. 


satisfied with its operation and etfe 
tiveness. He admits that the claims 
of duplication, overlapping and inter 
nal distortion should be 
either remedied or the system abolished. 
He finally concludes that the maxi 
mum 


exist and 


protection to the industrially 
injured should be provided under the 
workmen’s compensation system; other 
wise, the relief of the claimant should 
be returned to the forum where large 
recoveries are available, namely, com 
mon law negligence jury trial litiga 
tion: 

“Unless the return to the informal, 
speedy administrative hearing and de 
termination is realized, I believe that 
more and more of our profession will 
foster the necessity of civil litigation 
with independent 
against employers with the substan 


choice of action 
tially higher exposure to the amount 
of liability. In instance it is 
the abolition 
of this now fairly well-established sys 


such 
far better to espouse 
tem rather than throttle it by indirec 


tion” (page 210). 


\ famous and highly respected 
pathologist, speaking at a symposium 
on the question of relationship be 
tween single trauma and cancer stated 
what seems appropriate here: 

“There is no single cause of cancer. 
Yet two factors when brought to bear 
on the same 


individual very com- 


monly produce cancer of all kinds. 


These two factors are a single trauma 


and insurance. Neither of these alone 
has ever to my knowledge been proved 
to produce cancer but the carcinogeni 
properties of the combination increase 
in potency each year and in direct 
loctrines of judi 
of their irrelevance 
latory agencies 
*Scully, Chi 


note 1/ 





proportion to the broadening of in- 
Unfortunate indeed 
firm 


surance coverage 


is the man who works for a 
covered by insurance, for his slightest 
injury may result in cancer.” 

He then 


injuries, 


that 


are of 


proceeds to indicate 
speaking, 
thermal, elec 


medically 
different types—chemical, 
trical, bacterial, physical and mechani 


cal. He 


by stating: 


then concludes his remarks 


“Injuries do not produce tumors 1n 


medical practice, in hospitals or in 
experimental laboratories but before 
referees and in courts. | presume they 
will continue to produce tumors for 
years to come or at least until Diogenes 


; 


hits the jackpot 


\t this 
eminent medical authority concluded 


same symposium, another 


that 
the relationship between trauma and 


“Therefore, we firmly believe 
cancer is more often seen in the court 


room than in the patient.” 


The workmen’s compensation tribu 
nals have not hesitated to allow com 
pensable recoveries for traumatic can 
cer. For example, it was claimed to 
a box of batteries 
who 


have resulted from 
striking a bookkeeper’s breast 
the incident dis 


time 


eight months after 
for the 


i 


covered first a lump on 
her breast. 

The foregoing 
the 
are replacing the lawyers in the vital 
this 
is so true in litigated cases, how much 


clearly indicates to 


what degree “medical experts” 


function of legal advocacy. If 


more true it is in workmen’s compen 


sation where legal issues are 
the 


and 


cases 
abolished by the elimination of 


legal requirements of liability 


" Crane, \ 


Trauma < 


Reynolds, “Single U 


1955 Section 


ncompli 
cated 1 Cancer,” 
Insurance, Negligence and ym pensation 
102-107. Dr. Crane was chief 

the Pennsylvania Hospital, 
Pennsylvania 


“ Ludwick, Volney N., “ 


cer,” 1955 Section 


lrauma <% 
Insuran 
107-111 


, ’ 
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standards of damages, and the only 


basic question has become “how 


much ?” 
quantum and new “incapacities.” 


Concentration is focused on 


One legal authority has stated: 

“The paradox of the ‘claim age’ is 
that and 
doctors find legal liability.” 

The 


sation for workmen has been a failure 


lawyers discover injuries 


44 


system or device of compen 
and has not performed as hoped for. 
It not did the 
evils it was promised to remedy, but 
problems 


only not eliminate 


it has created additional 


which were not even forseen by those 
who opposed it. 

It was copied from the pattern of 
existent in since 


recovery Germany 


1884, and was advocated by the Fourth 


Special Report, in 1893, of the Com 


the United 
a new Com 


missioner of Labor of 
States.4®° As late as 1955, 
prehensive Workmen’s Compensation 
Law was drafted and prepared by the 
United States Department of Labor.*® 
This proposed statute is intended to 
be the model for the several states to 
adopt, or for the Congress to adopt 
than a state 
this draft 


rather 
proponent of 


national 


The 


as 3 
matter 
stated 
“The theory of this present under 
that 
enough to write an exemplary 
but that the various states, through 
trial-and 
vears, have in effect 
act, if find 
lies in the best provisions of 


taking is not anyone is wise 


act, 
experience, ingenuity and 
the 
such an 


error over 
written 
a it 


the best acts, and almost every state 


we can 


has something to contribute.” 
Thus after almost 58 years of opera 
tion under the workmen’s compensa- 
United Indus- 
trial Acciden ston, 
Allow, Judge of Boston, Massachusetts 
The Atlantic M May, 1953. 
Speech cited at footnote 5 
" United | abor, 
“Draft Provisions for a Comprehensive 
Workmen’s Compensation Lav Novem- 
ber, 1955 


isualty Company 7 


265 P. 2d 35. 
nthly, 


States Department of 
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that it is 
deficient, inept, that no one state has 


tion laws, it is asserted 
a properly adequate or efficient statute 
or system on the subject. It is claimed 
that only by taking the “good” sec 
tions from the “good” statutes, 


g can a 
which 


composite be eftected would 


be somewhere near acceptable.** Some 
of the provisions of this draft, admit 
tedly subject to discussion and ques 
tion, are those which will provide for 
“Occupational Loss of Hearing,” “Sec 
ond-Injury Fund,” “Extraterritoriality,” 
“*Arising out of Employment’ ”’; and 
under “Miscellaneous Provisions” the 
grab bag is filled. 

By attention to each of the above 
considerations and the weight placed 
of treatment 
in the proposed draft of the revised 


upon them as necessary 
legislation, there is an admission that 
the workmen’s compensation system 
has much to be desired. if it is not a 
hopeless failure. If this statement can 


not be accepted as an admission of 


inadequacy, then obviously it is 
a direct attempt to change the system 
or extend it to provide social benefit 
to the employee, far beyond what was 
originally represented as a substitute 
for common law liability concepts. 
Thus the sociologists, having sold the 
compromise, now seek to extend it, 
as the proverbial camel who had his 


head in the tent 
Much more Can be 


the 
pensation, as to its failure as a remedy 


written and said 


about failure of workmen's com 
for the ills complained against. To 
add to the 


items would only be 


examples and 
the 


Knough has been presented 


foregoing 
“padding” 
record. 
to unequivocally demonstrate that the 
workmen's compensation system has 
not produced the hoped for, planned 
or represented remedies. 

Is the “auto victim” situation analo 
gous to the employer-employee situa 


tion? The answer can be nothing but 
* See footnote 45 
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“Nor 


principles and grounds one’s answers 


unless one disregards all legal 


or reasons upon purely socialistic 
premises. There is no contractual re 
lationship there between the auto oper- 
ator the “traffic 


actual or implied. The only relation- 


and victim,” either 


ship is that of tort, namely, one owes 
his neighbors and others the duty to 
use reasonable care during his activities 
so as not to do harm to them. There 
is a correlative duty by such “others” 
reasonable care for 
What is 
requirement of 


must 
own 


they use 


their welfare. wrong 


with this basi 


per 

\re we guarantors of the wel 

t fault 

the philosophy 
| 


Sons ? 


fare of others? Obviously, no 
could be 


that everyone is required to look after 


found with 
his own welfare and safety and to so 
comport himself as not to cause negli 
gent injury or damage to others. The 
fault is found in the implementation 
that 
because our system of jurisprudence 


of this principle. It is claimed 
is behind in the load disposition of its 


cases, We should throw out the whole 
basic philosophy and put in something 
new 


Change is progress, change is 


beneficial, change is advantageous, if 
change produces a remedy of the evils 
of the 
merely is 


former status: but if change 
change for its own sake, 


or it change is the adoption of a 
after fifty odd 
trial, has proved that such system 1s 


SVS 


tem which, years of 


no better, but in fact is than 


what is 


worse, 


now used, then change 


wrong and unnecessary 


When 


other European countries were looked 


Germany, England 


to and their device for taking care 
of the injured employee was adopted, 
these countries were established, con 
gested, and for 


that 
centers. The industrial and labor prob 


many years prior to 


were industrial and commercial 


lems were numerous, and experience 


(that which insurance people rely so 
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heavily had been established. 


The 


infant, 


upon 


] 
United States was virtually an 


industrially and commercially 


speaking, compared to these countries. 
Industry and commerce were on the 
the 


stages in this country. Therefore, we 


upswing and in developmental 
could look to an old established firm 


for “experience” and treatment of 


problems. 

The relationship of employer and 
employee was founded upon contract. 
It is also based on the principle of 
mutual consent to abide by expressed 
implied 
conditions and terms. If an employee 
failed to 


regulations, he 


and covenants, agreements, 


agree to conform to safety 


subject to dis 
If the employee failed to wear 


Was 
missal 
the safety equipment dictated by the 
employer and presently agreed to by 
his unions as reasonably necessary for 
such employee’s safety, he is subject 
to dismissal. If the employer fails to 
provide his employees with the recog 
nized safety devices and tools, equip 
ment and environment, the employer 
not only of 


is subject to sanctions, 


the compensation insurer, or the em 
ployees (either individually or collec 
tively through their unions) but also 
by the state authorities and in many 
instances by the federal authorities. 
The 


these European socialistic devices was 


“climate” for the adoption of 


favorable. The increase and develop 
ment of industrial expansion, with the 
increased use of technological equip 
ment, and the rapid growth of mech 
anization, industrial safety as a science, 
the 


facilitated by the comparatively nar 


bein y 


control ot g 


circumstances 


row connnes ot work, 


the place of 


all induced the adoption of this device 


as an instrumentality to apply to prob 


] 


lems created by consideration of in 


the periodical 
’s Com- 


s on all 


the 
But, obviously, having 


juries and losses sustained by 
workingman. 
passed the European stature and sat 
uration size, the device is not working 
as effectively as it first did. Reasons? 
Examination of the plethora of articles 
written still written in 


criticism of workmen’s compensation 


and being 
will convince any skeptic that there 
is something wrong with and much to 
be desired for this system.** 

The 
jury and damage 
The 
foreign countries as examples of the 
this compensation-type 
system in that field. 

The articles of 
started in 1919 * 
\id” Insurance for the traffic 
in 1954.°° What were the comparative 
automobile populations or percentage 


“climate” as to automobile in 
liability is entirely 
ditterent. proponents point to 


working of 


the proponents 
and continued in “Full 
“victim” 


per capita of the United States and 
W hat 
are the current situations as to them? 
What are the that can be 
exercised 


the example foreign countries? 


controls 
over either the owner and 
operator of an automobile or the so 
called “victim”? the 
any time call his proposed victim up 
tell that he is fired and the 
relationship terminated between them ; 


Can driver at 


and him 
that thereafter if he suffers any injury 
owner's auto he 
the 


“auto victim compensation”? 


by reason of such 


cannot recover under new idea 
system 
Can the 
the 


owner did not have his car inspected 


“victim” choose not to main 


tain relationship because such 


to correct any defects in its mecha 


nisms’? Can the auto owner’s insurance 


the insured 


examine the driver, and demand cor 


carrier inspect auto, or 


rective safety measures or cancella 


tion of the insurance? Is the arena of 


occurrence as readily or facilely con 


them clearly produces the impression that 


very few people are content with both the 


matters of procedure and liability as well as 


the eliments and amounts of recovery 
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main 
this 


trolled, policed and made or 


tained safe, for both actors in 
drama? 

the European 
countries, such as Germany, Sweden, 
\ustria, and so forth, let us 
look at the Western Hemisphere. 


“Saskatchewan Plan” *! has been pointed 


Before we turn to 


take a 
to with great reliance by many pro 


This 


compensation of injured persons was 


ponents. system of automobile 
adopted by this agricultural province 
in 1946. As of April 30, 1960, the 
Saskatchewan government’s compul 
sory automobile insurance incurred a 
deficit of $245,476 in that license year. 
When the government removed the 
$200.00 deductible 


age a 


for property dam 
that an 
additional one million dollars would 
be added to The 
crease as a result of this change was 
$1,283,015. Accident compensation bene 


year ago, it estimated 


claims. actual in 


fits under part 2 of the province's act 
totaled 
dollars 


a system, held out as an example of 


$1,108,285 (over one million 


for the first time). Here is 
the working of a system of auto com 
pensation, which has personal injury 
$1,000,000. 
Compare this with the total claims 
the 


companies in the United States ** and 


claims of slightly over 


loss paid out by all insurance 


we realize that a grain of sand is held 
up an an example to the mountain. 


Even assuming the analogy is appro 


Rollins, Weld 
the Compensatiot 
the Streets,” 4 
392-396. Au 
“Is Motor 
Act \dvisa 
] 13, December 


Ehrenzweis 
} 


Vehicl 
1.9) 
ble 


} 

1919 
Albert a Ala Ef 
a Voluntary 
Berkeley, 
1954, 43 
(1955). How 


t proponent have dis 


Surance tor the raime 
Compensation _ 
University 

California 1% eview 1-48 
evel 


more recen 


oursed on the subject 
Accidents, 


249-251, 


vember 1, 


“Compensation tot 
urnal 229-234, 


285, October 11-No 


102 Solt r’s 
265-266, 283 


1958. 


Auto Accident Compensation 


priate as an example of its use, we 
have fifty 
states. By reason of the fact that the 
laws of 


one province as against 


the jurisdiction apply only 


to the residents of that jurisdiction, 


even Saskatchewan was compelled to 


enact financial responsibility laws ™ 


and other types or semicompulsory 


responsibility laws in order to take 
care of the requirements of its resi 


dents’ operation of their vehicles in 


those jurisdictions which require the 


same. Thus here is an island using 


this system which must in addition 


comply with the requirements of the 
sea around it. 


The European countries were, like 


Saskatchewan, with a small popula 


tion of automobiles on their roads, a 


population that was not as ambulatory 
nor enjoyed the facility of interstate 


or international travel such as United 


a 
States citizens enjoy. It was able 


to operate under such a_ system 
as the automobile compensation sys 
Nice. 


and continued operation under admin 
type of 


1 
i¢ nye 


tem these countries by 


istrative court practices and 
procedures (rather than our jury sys 
tem with our constitutional guarantees 
: regulations, 


due process, ulversary 


and so forth) 


of this 


adoptive 


readily 
device before 
strength of 


this device on the 
thereof in these countries, 


what dev elops in 


for Victims of Automobile A: 
February, 1947 (132 pps.) 
1948 to 1959 


Reports” from iS 


(,Ovel nt Insurance Office, Sasl 
ber, 1960, p 13 
( 

Tort Litigation 

Public and the 

Insurance, Ni 

75> 80, 78 
‘ 


Saskatchewal 
Part L\ . Secs 





The reversed, 
the 
situation. When Europe was advanced 
in industrialization, we were just be- 


Now we have 


tables 
employer-employee 


ten years. are 


considering 


ginning to develope. 
almost reached the point of saturation 
with automobile per capita and its 
uses, whereas the European countries 
just 


few of the problems with which we 


are beginning to experience a 


have been wrestling. 

The entire pattern of travel is chang 
ing in Europe. One hundred million 
Europeans now visit another country 
by car each year, many of them with 
tents and cooking equipment for camp 
ing vacations.” 

\ll over Europe the accident and 
damage carnage is increasing. Though 
the Europeans generally do not mur 
the the 
rate that we do, they are catching up. 


der one another on road at 


In fact, West Germany, with a 
1959 record of 239 people per million 
population killed in or by cars, has 
just the United States (with 
214) out of first place. In Italy, death 


visits a street or road once every hour 


nosed 


and a quarter. Reckoned in passenger 


miles, it is now ten times safer to 


fly in Europe than it is to drive a car.” 


\ll over Europe the bumpers 
are daily coming closer together. In 
the capitals, to whose streets a couple 
of hundred cars are being added every 
day, the traffic jams are nightmarish. 
In the center of Hamburg, during the 
traf 
than a man can 


rush hours, moves no faster 


walk backwards. In 
Great Britain, where there is a gaso 
line-powered vehicle of some kind for 
every six yards of main highway, this 
year’s Easter traffic jam west of Lon 
don stretched for 23 miles. In Paris, 


Littell, Robert, “Europe’s Gone Crazy 
Over Cars,” The Reader's Digest, 153-156, 
October, 1960; Woytinsky, W. S. and E. S., 
“World Commerce and Governments,” 20th 
Century Fund, 1955, pp. 386-482, re: data on 


motor vehicle facts 


348 


the river of cars up the 


IXlysees and around the Are de Triomphe 


Champs 


sometimes freezes so solid that drivers 


abandon their cars and walk home. 
During a jam in Milan not long ago 
a frustrated lawyer got out of his car 


and shot another driver dead.” 


The above is just an indication of 
the 
the European countries that fathered 
the compensation type of insurance. 


situation as it is developing in 


Thus we can see that while the auto- 
mobile population in these countries 


was, comparatively speaking, very few, 


the auto age problems were few. Also, 


at the time 
insurance was devised, either in 1890's 
1900's, the 


the wealthy, were 


compensation type of 


or early European cars 
were owned by 
operated by trained and experienced 
chauffeurs whose job depended upon 
their carefulness and attention to the 
safety of the vehicle and their passen 
gers. the familiar ail 
ments of the automotive age, as we 


But today, all 


\mericans know it, are sprouting in 


Europe: parking meters and drunk 


ometers; drive-in banks; curb service 


and radar traps; service stations and 


motels: car thieves and _ billboards: 


societies to 
(litter 
so forth), motorists from 


movements, devices and 


protect nature from motorists 
bugs, and 


nature, and motorists from motorists. 

What will these European countries 
do about this increasing complexity 
Will the compen 


work 


of new problems? 
auto insurance 
Now that their prob 
lems are more nearly approximating 


sation type of 


as effecti ely ? 


our problems, will they keep the com 
pensation system or will they begin 
to adopt our free enterprise develop 
mental system and insuranced devices ? 


Obviously, only time will tell. 
“By Tent Through Europe,” 7he Read 
er’s Digest, April, 1960 
* Littell, Robert, “Europe’s Gone Crazy 
Over Cars,” The Reader's Digest, 153-156, 
October, 1960 
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But, since insurance, regardless of 
the philosophy upon which it is pre 
mised, is based on “experience” in 
order to evaluate the risk, incidence of 
risk and amount of estimated losses, 
and since experience has taught that 
over a 


accumulation of statistics 


period of a minimum of 


IS necessary to 
estimation,” 


five years 
arrive at a “con 


sidered why shouldn't 
we say to those social do gooders let’s 
wait and see what develops in Europe 
before we copy a system that is obvi 
ously not founded on the same or like 
and is 


factual circumstances, 


now beginning to approach the situation 


only 


existing in America 

Thus it is readily indicated that the 
existence of the compensation system 
in Europe for so long a time is no 
relia 


criterion of its applicability, 


bility or effectiveness in our cir 
cumstances, 


We that the 


usual arguments for adoption of this 


have demonstrated 


system have been established as 
without any basis in the economy and 
this country 


[It does not afford the 


philosophy of and its 
various states. 
protection claimed for it. The presently 
existing devices of voluntary and free 
provide 
fact, 
there is duplication of coverage and 


enterprise insurance already 


more than enough protection. In 


made to 
the SO 
provisions in 


protection. An 
this 
called “other insurance” 


attempt 1S 
avoid overlapping by 
the existing insurance contracts. 

The legal concept of “liability with 
out fault” has not satisfactorily worked 
in employer-employee — relationship 
in spite of contractual and 


The 


employee who is habitually negligent 


situations, 
economic controls ove r the actors. 
or careless either for himself or his 
fellow coworker can be dismissed from 
the environment and that hazard elimi 


nated. However, this habitually care 


Illinois 
cil, “Financial Responsibility in Motor Ve 


hicle Accidents,” Number 115 


* Report of the Legislative Coun 


Publication 


Auto Accident Compensation 


less operator of an automobile cannot 
be controlled except by criminal or 
quasicriminal organizations—such as 
arrest for traffic violations, suspension 
of driver license privileges, and so 
forth. It 


argument to carry the point that the 


requires no discussion ot 


employer's control is much more ef 
ficient and facile of execution than is 
that by the 


ganizations 


public or political o1 


Just because it may work (and the 
foregoing definitely indicates that not 
only is it not working as it was hoped 
but it is 


or expected that it would, 


decried as being, after over 50 years 
of trial, inadequate and disappointing 


for employer and employee alike), 1 
that it 


qadoes work in 
situations. In 


not follow will 


automobile accident 
the employment area the circumstances 
and actions of the actors are subject 
to a high degree of control; whereas 
in the autombile arena neither the ac 
tions of the actors nor the circum 
anticipated. They 
ed. One 
es, news 
items listen to the 
radio, and watch TV programs about 
traffic that al 
though great sums of money are dedi 


stances can be 


cannot be ettectively controll 
the ‘| 
literature, 


only has to read arti 


and 
problems to realize 
cated to this arena, nothing outstanding 
control the circum 
The National 


Safety Council has developed a system 


can be done to 


Stances or actors. 


of prediction which borders uncan 


nily upon the clairvoyant. It can pre 
dict how many persons will be killed 
or maimed within a certain time, but 
“all the and all the 
king’s men” cannot prevent this carnage 
Why? The ability 
and facilities for control, such as exist 
the 


king’s horses 


and slaughter. 


in employment, do not exist 11 


auto arena and never can be made 


exist. If “baby-sitters” were ass! 


‘ 
=! 


to every automobile driver and 


(1953); Illinois Legislative Coun 
Vehicle Accident Compensation,” 
Publication Number 128 (1956) 





most ideal circumstances were pro- 
vided him, even then this problem 
could not be solved: you cannot con- 
trol 


assuming 


weather conditions. Therefore, 
the 
does operate effectively in 
ployment 
strated that it not) it 
operate in the auto arena because the 
circumstances 


compensation system 
the 


demon 


em- 
arena (and it is 


does cannot 


are dissimilar. 


Devices Now In Use 
We 


our 


and through 
that 
effectively taking care of the injured 


hay & dey ices, by 


free enterprise 5} stem, are 


persons’ recovery 1n automobile ac 


cident matters. 

It is assumed, by reason of all that 
has been written relative to each de 
that 
the insurance coverages and devices 


vice, everyone is familiar with 


now available to take care of the “‘vic 


tim.” 
(1) 


owner and driver for liability imposed 


Now in use arc: 


insurance idemnifying the auto 


medical payment endorsements, 


which provide hospitalization and 


medical attention without considera 


tion of liability or fault ; 


(3) uninsured motorist coverage, 


sometimes called “Family Coverage,” 
which provides payment for injuries 
sustained by the “insured” named or 
reason of fault of 


defined by anv un 


insured driver of automobiles 
or hit-and-run drivers; 

(4) financial laws, 
that trv to 


more automobile ow 


responsibility 
provide that more and 
and 


tors have insurance coverage to com 


ners opera 


pensate persons injured; 
“New York” 


laws, which by 


(5) financial responsi 
indirect 
that all 


operators and owners of automobiles 


bility com 


pulsion, attempt to assure 


have indemnification insurance as a 


Devices, 


condition precedent to issuance of 
licenses to register or operate motor 
vehicles; 

(6) compulsory insurance law, which 
requires every auto owner and opera 
tor to have indemnification coverage 
as a condition precedent to issuance 
of licenses (called the Massachusetts 
System) ; 

(7) unsatisfied judgment fund, which 
fund which 


those entitled to damages may collect 


provides a_ state from 
their recoveries if the defendant is un 
collectible ; 

(8) compensation type of insur 
ance coverage, which by an indorse- 
ment to the usual liability insurance 
policy, provides the injured person 
the option to take in accordance with 
an agreed upon and specific schedule 
fault, in 
his right at common law to 
from the 


akin to the proposed system, but is 


of payments, regardless of 
lieu of 
recover 


insured (a device 


sued by agreement with the parties 
and voluntarily) ; 

the victim has the 
benefit of carrying and paying for his 
health 
insurance, hospitalization and medical 


(9) in addition 


own coverage of accident and 


insurance, unemployment insurance 
in many states, old age insurance dis 
of earning or in 


other 


ability benefits, loss 


come Insurance, and many 
coverages, 


that 
has 


Therefore, it is unassailable, 
the 
provided more than ample and varied 
the 


unnecessary to 


since free enterprise system 
injured 


li | kx 


around for new unproved systems and 


devices to take care of 


“victim,” it 1s 


especially is it not desirable to adopt 


a system—compensation auto insur 


ance—which is nothing more than a 


marriage of two very undesirable 


systems which have not provided the 
hopes and remedies held out for them. 
\nd last but not least, 


anv move te 
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adopt the proposed plan would be a 
definite step in the direction of either 
state insurance, such as in Saskatche 
in the direction of socialism, 
which is the 


Many 


S\ stem 


wan, or 
either of contrary to 
philosophy of free enterprise. 
this 
workmen's 


advocated 
that 


have 
date 


pers ms 


from the com 


pensation statutes were adopted, or 


soon thereafter, and many legislatures 
have had committees investigate the 


advisability of adoption of it; but 


none has recommended it, nor has 


any of the states adopted it.' 


\nswers to the proponent’s con 
tentions or description of conditions 
which require and dictate the neces 
sity of adoption of the auto accident 
device are left 


that 


compensatt n 
to the 
searched 


type of 


organizations have re 


the circumstances and have 
filed their reports and findings under 


the subject headings, such as: (1) 


economic hardship and privation; (2) 
delay in payment of claims; (3) court 


delay and congestion; (4) delay in ad 


ministrative boards and commissions; 


(5) premium costs to support com 


pensation compared with 


plans (as 


It should ie industrial 


States, the Stat hi I ‘ the largest 


concentration of registratio f automobile 
and that have onsidered 
“problems,” hi 

mittees condu 

research and 

“compensation” 

These ten sti 1) ‘ l, vithin tl last 
four yeat that auto compensation 


devices at 10t what is claimed for them 


“Tra nc \ ictims ort L; 
and Insurance,” (127 pps.), Northwester1 
University Press, 1958; Barnum, W. P. and 


Stephenson, R. I 


‘Green, Leon, ‘ 


R Fallacies in the Theor 
of Compulsory Automobile Compensation,” 
23 Ohio Lax porter 469-482: McVay 
‘The Case ul 
Insurance,” 

150-156 and ply 
pulsory Automobile Compensation 
ance,’ ”’ 15 Ohto ite I WwW 


Insut 
“Summary or of Sub-Committee 


\cci 


Studving | oposed utomobil 


Auto Accident Compensation 


fournal 161-171; 


the present free enterprise system and 
the comparative coverages of both) ; 
(6) cost to taxpayer of administration 
of compensation systems; (7) net re 
turns to litigants under compensation 
plans as compared with and 
the 


benefits to 


court 
obvious 
the 
under the compensation system; (9) 


jury system; (8) inade 


quacy of “injured,” 
personal injury contingent fees versus 
(10) 
conflicts of law problems encountered 
by citizens of one state that had com 


compensation commission fees; 


pensation system seeking recovery in 


state where such system is not in 


force and effect; and (11) inability of 


legislation to prevent accidents. 


These reports clearly indicate that 
the circumstances relied upon as major 
premises by the proponents are not 
The statistical find 


conclusions established be 


founded on fact. 
ings and 
yond peradventure that the proposed 


change cannot and will not work as 


effectively, economically, to the “in 
jured,” the insurer or the taxpaying 
public. They also establish that the 
benefits to be 


the 


deriy ed by 


jured,” prime subject 


\mericat 


1960 (15 py 


ovement, tl 
rkmen’s compensati 
unhappy with the « 


Hor 


mmpensatio 


Levit wet 


complains 


entire system al 
tion of recoveries, 
distortion 





sideration, are in fact disregarded and 


result in detriments 


such outstanding 


cited 


One fact is of 


that it is herein to point 
that 


and 


force 
up the inescapable conclusion 
accident compensation 1s 
worthy of consideration, 


is, only 2 per 


not be 
cent of automobile 
reach the 


namely, 


CaSeS final 


ever 
| judg 
n n any court. Consider that this 
fact is based on the report that 1,400,000 


occas ned on 


itigation,’ 


nonfatal injuries were 
Why so much atten 


there 


the highwavs 


to the “auto victim” when 


14n 
Ll il 


were more than 9,200,000 persons Ww ho 


sustained nonfatal injuries of one day 


act idents, 


] 
classes ot 


duration 1 
and that 50,100,000 sustained injuries 


i 


duration and 


than 


medical 


of more one day 


required treatment High 


way accidents account for only 38 


ot all accidental deaths and 


died 


leaving any dependents, so 


per cent 
only 45 
without 
that 
question 


per cent of this group 


claimants (not considering the 
ot “fanit’) 
proximately 21 per cent of such claim 


were only ap 


ants’ dependents.’ 


that 


automobile 


Everything indicates compen 


sation type of 


Insurance, 


in any aspect, is not for any 
United States, especially in its com 
\s to the adoption of 


the voluntary type of system, either 


pulsory aspect. 


the optional state type or the private 
coverage type, the Saskatchewan sys 
tem is not working effectively, and the 
private type has not had enough ex 


effectiveness. 


[The End] 


verience to determine its 


100 claim 


silt 
Sul 


sation Witl 


ompe! 


f Insurance, 


> 


ates, Marvland 
of option tor 

it is apparent that tl 
a ' 


i¢ 
of the courts would be 


reduced (It is believed 


he policy coverage form used 


vv Nationwide Insurance Company of Colum 


is, Ohio.) 
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- EXAS—The State Board of In- 
surance has the responsibility to 
initiate rating plans and may not 
modify the basic rates by (1) approv- 
ing plans filed by insurers or (2) by 
prescribing plans which insurance 
companies may elect to use.—The 
Honorablk l’erguson, chair 
man of the State Board of Insurance, 
this question to Attorney 
Will Wilson. In light of a 


proposal to rescind the Texas Safe 


Thomas C 


addressed 


General 


Driving Insurance Plan and revert to 
classifications based on age, use of the 
automobile, and geographical location, 
the chairman applied to the attorney 
general’s office for an opinion on the 
recommendation that the board “pro 
vide for modification of its ‘basic rates’ 
methods: (1) 
Board approval of rate 


by one of these 


two 
modification 


) 


plans filed by insurers, or (2) Board 


prescription and promulgation of a 
rate modification plan,” to be optional 
with the insurers. 

The Attorney General replied that 
neither method, in his opinion, would 
be authorized under the Texas Insur 
ance Code. The fact that reference is 
made to Board-‘“approved” rates in 
the statutes does not imply that any 
agency other than the Board has the 
power to fix rates. In the context and 


Attorneys General 


customary usage of the statutes, rates 
fixed and promulgated by the Board 
are called “approved rates,” and it is 
the exclusive authority of the Board 
to “determine, fix, prescribe, and pro 
mulgate 


any rating plans de- 


signed to encourage the prevention 


ot accidents.” 


The second proposal, that insurance 
companies be given the option of ac 
cepting or rejecting the Board’s plan, 
is likewise impermissible. The legis 
provided that the 
option of selection must rest with the 


lature specifically 


“applicant” and “this can only mean 
the person applying for the insurance.” 
\dvocates of the plan reasoned that 


com 


“applicant” applied to insurance 
seeking approval of a rating 


panies 
plan. The Attorney General indicate 
that not only is the approval of a com 
pany-written plan impermissible, but 
the term “applicant” refers to the policy- 
holder. If the 
reasonable construction of the legisla 


this is not so from 
ture’s language, it is so by the fact 
that the Board had uniformly and 
without challenge promulgated optional 
rating plans in automobile and Work 
men’s Compensation insurance, placing 
the option in every instance with the 
of the 


1961. 
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prospective insured.—O pinion 


Texas Attorney General, March 1, 





IN EGLIGENCE 
| Summaries of Selected Decisions 
Recently Reported by CCH 


NEGLIGENCE REPORTS 


Hit by Foul Ball— 
Lessor’s Liability 


The plaintiff was unable to make a 
case against the lessor of the ball 
park where she was injured, since all 
the evidence tended to show that the 
lessee was in complete control of the 
premises at the time of the accident. 
Missouri. 


The plaintiff, a 16-year-old girl, at- 
tended the defendant’s baseball field 
in the company of an escort who was 
one of the players in the afternoon 
game. During the course of the game, 
the plaintiff saw her parents, brother 
and sister arrive, and, as arranged be- 
forehand, left her seat and went up to 
them. 
money with which to buy soft drinks 


She asked her father for some 


for the children from the defendant’s 
tavern just outside the field. As he 
was handing her the money a foul 
ball struck the plaintiff flush in the 
left 
and causing an ultimate loss of sight 


354 


eye, knocking her unconscious 


in the eye. The trial court dismissed 
the cause as to the baseball associa- 
tion, the field, because the 
charitable, non- 
The trial court 
rendered a verdict in favor of the 
plaintiff for $40,000 against the de- 
fendant lessor and owner of the base- 


lessee of 
corporation was a 


profit organization. 


ball park and owner of two taverns 
in the immediate vicinity thereof. 
The appeal was carried to the Mis- 
souri Supreme Court, and the evidence 
reviewed. The plaintiff’s claim against 
the defendant was founded on a theory 
that the former 
vitee of the latter, and consequently 


was a business in 
was owed a degree of ordinary care 


which, had it been operative, would 
have forestalled the plaintiff’s injury. 
The defendant 


close by the ball park, a so-called 


owned two taverns 


“5%” tavern and a “3.2” tavern for 


Sunday business. A lease was exe- 
cuted ten * onths prior to the accident 
by which terms the defendant base- 
ball association, a charitable organi- 
zation, would pay $1 a year for three 
of the use of 


years in consideration 


the lessor’s ball park. The lessee was 
to be responsible for the upkeep of 
the 


field in “reasonably fair condi- 
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tion,” and authorized to install 


a lighting system. 


was 


Thirty five feet behind home plate 
Behind 


the backstop were four tiers of seats. 


there was a screen backstop. 


The ends of these tiers extended five 
or six feet beyond either side of the 
backstop—although dis- 
agreement over the exact location of 
the plaintiff when she was hit. 


there was 
There 
was no admission charge to the field, 
and the defendant did not attempt to 
make any sales in the stands. It was 
the plaintiff's that the 
baseball contests were put on to pro 
The 


supreme court did not believe a proper 


contention 
mote business for the defendant. 


case had been made out and applied 
to the jury: 

“We think the decisive issue is was 
the defendant in possession or control 
of the premises where plaintiff was 
injured.... 

“While the lessor retained ‘all conces 
sionary rights’ on the leased property, 
plaintiff offered no evidence tending 
to show that defendant ever exercised 
these rights by making sales of mer 
chandise on the leased premises. In 
any event the retention of such rights 
was not the proximate cause of plain 
tiff’s injury, nor could such retention 
of rights by the lessor be made the 
basis of a duty to construct or recon 


struct or change improvements made 


by the lessee 

Holding that the trial court erred in 
overruling motions for directed ver 
dict judgment 
on the defendant’s behalf, the court 
said: 


and notwithstanding 


“If plaintiff was not on premises 
possessed or controlled by defendant 
at the time she was injured, the de 
fendant owed her no such duty as was 
submitted by plaintiff's instruction. 
Nor did the fact that she visited de 
fendant’s tavern and made purchases 
an invitee of defend 
ant after she returned to premises not 


there, make her 


Negligence 


in the possession or control of defend- 
ant. The record in this case wholly 
fails to show facts which in law im- 
pose upon defendant any duty in re- 
spect to the issue of negligence as 
submitted by plaintiff. ... We do not 
reach the issue of whether or not un- 
der the facts shown there would have 
been:‘a duty ‘to provide a protected 
exit and entranceway to and from the 
behind the 


backstop in back of home plate,’ if 


seats located screened 
control by defendant 
had been Spear v. Heine 
Meine, Inc. Missouri Supreme Court. 
January 9, 1961. 12 NEGLIGENCE CAsEs 
(2d) 64. 


possession or 


shown.”’ 


Wrongful Death Limit— 
Public Policy 


A court of appeals decision made a 
wrongful death action available in tort 
without the money limitation imposed 
by the state in which the death took 
place. New York. 


The plaintiff's intestate was killed 
in a plane crash in Nantucket, Massa- 
chusetts. The decedent was a domi- 
ciliary of New York; he had purchased 
his ticket in New York: and the flight 
had New York. The 
wrongful death statute in Massachu 
setts provided, at that time (1958), for 
a maximum of $15,000 recovery. The 
New York statute pointedly excludes 


originated in 


any arbitrary sum tor maximum or 


minimum recovery. 


The defendant airline’s motion to dis- 
miss was won on appeal, and the 
plaintiff appealed the dismissal to the 
present court. The the 
plaintiff’s three causes, and the one 


second of 


at issue in this case, alleged that the 
decedent bought a ticket from the de 
fendant before boarding the plane at 
LaGuardia, that by causing his death 
the defendant breached its contract to 
transport him safely, and that as a 
result the passenger's estate and de- 
pendents suffered damages of $150,000. 
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By the laws of New York, where 
the contract was made, it is “law long 
settled that 
being unknown to the common law, 
derive from statutes only and that the 
statute which governs such an action 
is that of the place of the wrong.” 
The second cause, therefore, was rightly 
“That 
however, that for this alleged wrong 


wrongful death actions, 


dismissed. does not mean, 
plaintiff cannot possibly recover more 
than the $15,000 maximum specified 
in the Massachusetts Modern 
conditions make it unjust and anoma 
lous to subject the traveling citizen 
of this State to the varying laws of 
other States through and over which 
\n air traveler from 
in a flight of a 


act. 


they move. 
New York 
hours’ duration pass through several 
of those commonwealths, His plane may 


may few 


meet with disaster in a State he never 
intended to cross but into which the 
plane has flown because of bad weather 
or other unexpected developments, or 
an airplane’s catastrophic descent may 
begin in one State and end in another. 
The place of injury becomes entirely 
fortuitous. 
sible provide protection for our own 
State’s people against unfair and ana 
chronistic treatment of the lawsuits 
which result from these disasters.” 


Our courts should if pos- 


To make such protection available, 
the court adopted the rationale that 
the measure of 
treated as a procedural matter in 
wrongful death determinable 
by the law of the forum. From this 
it followed that “while plaintiff’s sec- 
ond or f 
demurrable, his first count declaring 
under the Massachusetts wrongful 


damages should be 


Cases, 


contract cause of action is 


death action is not only sustainable 
but can be enforced, if the proof so 
justifies, without regard to the $15,000 
limit. 
if he be so advised for leave to amend 


Plaintiff, therefore, may apply 


his first cause of action accordingly.” 


Two additional opinions, concur- 


ring with the dismissal of the plea on 
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contract, registered demurs from the 
majority's treatment of the wrongful 
death statute. One of them found 
“no warrant or justification for going 
beyond” the issue of suit ex contractu. 
The that 
“we have categorically declared, and 
quite recently, that our wrongful death 
statute (Decedent Estate Law, § 130) 
‘applies only 


same opinion pointed out 


to actions brought for 
damages for a wrong committed here 
causing the death of a person’ and is 
to be given no extraterritorial effect 
in cases where injury and death occur 
outside of the State.”—Ailberg, Admr 
v. Northeast Airlines, Inc. New York 
Court of Appeals. January 12, 1961. 
12 NEGLIGENCE CAseEs (2d) 121. 


Post-Operative Gangrene— 
Physician's Negligence 


The plaintiff who broke her wrist in a 
fall could not prevail against either 
the doctor or the hospital under res 
ipsa loquitur when the fracture became 
gangrenous in its cast, necessitating 
amputation of the arm. Oregon. 
This action arose from the plaintiff's 
fall from a stepladder while picking 
cherries. The 43-year-old housewife 
broke her left wrist, a compound frac 
ture, and was taken to the defendant 
clinic in Portland for first 
From there she was transferred 


insurer's 
aid. 
to the foundation’s hospital in Van 
couver, Washington, and put in the 
care of the hospital's orthopedic spe 
cialist, the defendant physician. The 
orthopedist reduced the fracture and 
the 
extending above the elbow. 


circular cast 


On re- 


placed wrist in a 
gaining consciousness the patient com- 
plained of pressure and severe pain, 
and the doctor split the cast slightly. 
He repeated this procedure the follow- 
ing day, a Saturday, and on Sunday 
morning he noticed that the capillary 
pulse was absent and that the hand 
and cold. 


was dark Examination of 


the wound disclosed the development 
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of gangrene. The defendant was forced 
to amputate the three 
below the shoulder in order to save 
the plaintiff's life. 


arm inches 


The jury returned a verdict in favor 
of the plaintiff as against the founda 
tion hospital and a separate verdict in 
favor of the defendant physician. The 
hospital’s motion for judgment not 
withstanding was granted. The plain 
tiff appealed this ruling and alleged 
prejudicial error resulting in the judg- 
ment for the physician. The Oregon 
Supreme Court passed on the appeal. 


At the trial, the defendant physician 
was asked if he was familiar with a 
treatise on fractures published, in its 
fifth edition, in 1951. He replied that 
he had read the 1941 edition. 
then asked if the defendant considered 
the book a standard text. The doctor 
replied that it was a commonly used 
textbook. 


Counsel 


The court sustained the de 
fendant’s objection that, since the wit 
ness would not recognize the text as 
a standard work, he could not be ex 


amined according to its directives. 
The plaintiff excepted in the present 


court, which said: 


“The difficulty with plaintiff’s posi 
tion is that, even though the doctor’s 
statement . . . is, in Our opinion, 


sufficient to establish the textbook as 


a standard work, the trial court did 


not err in sustaining the defendants’ 
The testified that 
he was familiar with the 1941 edition, 
not the 1951.” 


objection. witness 


The plaintiff urged further that her 
instruction as to a standard of learn 
ing and skill was improperly rejected. 


The present court disagreed: 
“The plaintiff’s requested instruction 


[the 
instruction], the test of whether or 


was clearly erroneous. Under 
not the practitioner was negligent is 
based upon his knowledge of his pro- 
tessed art. A licensed practitioner of 
the healing art of medicine is presumed 
to have the necessary medical knowl- 


Negligence 


edge to practice his profession. The 
law cannot equate the mental ability 
of various individuals F 

The trial court again refused to give 
the plaintiff’s instruction to the effect 
that, since the plaintiff suffered the 
loss of her arm, there arose an infer 
ence that the defendants were negli- 
gent and that it was incumbent upon 
the defendants to rebut this inference. 
The Supreme Court qualified the in- 
struction as an attempt to invoke res 
ipso loquitur, “which this court has 
consistently held is not applicable in 
malpractice cases,” for the reason that 
a licensed physician is not liable for 
would 
be for a lack of reasonable diligence 
in the the skill of 


an error of judgment—as he 
exercise of which 
he is possessed. 

Finally the plaintiff pressed for a 
the grounds that the 
verdict was contradictory and capri 


new trial on 


cious, finding the physician free from 
negligence and the hospital answerable 
This 
court was disposed to agree that, while 


for the negligence of its agent. 


a jury’s motives for such a verdict 
might be perspicuous, a return of lia 
bility in the principal without negli- 
gence in the agent warranted a new 
trial. In the present however, 
the plaintiff sought to fix the hospital’s 
liability independent of the defendant 
physician’s, by alleging negligence in 


case, 


the acts of officers, agents and em- 
ployees not named as defendants. The 
present court concluded: 

the fact that the evi 


dence fails to disclose any negligence 


“In view of 


of others than [the physician] which 
could have been a proximate cause 
of plaintiff’s injuries, the trial court 
should not have given the requested 
instruction, but it was error invited 
by the plaintiff herself. 

“The judgment of the trial court is af- 
firmed.”—Eckleberry v. Kaiser Founda- 
tion Northern Hospitals et al 
Supreme Court. February 21, 
12 NEGLIGENCE Cases (2d) 587. 


Oregon 


1961. 
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Falsified Insurance Application— 
Elements of Fraud 


In the absence of testimony or evi- 
dence tending to show that the insured 
made an honest mistake in his false 
answer to an insurance application, a 
directed verdict favoring the insurer 
was properly rendered. Ohio. 


The plaintiff instituted suit to re- 
cover from the defendant insurer on 
a policy of life insurance issued to 
and insuring her husband, who died 
less than two years after the issuance. 


The defendant answered that the 
insured had falsely and fraudulently 
misrepresented the condition of his 
health on an application dated Sep 
tember 20, 1952, and stipulated to be 
the basis of the contract, by submit- 
ting that he had last visited a doctor 
in November of 1951 for treatment 
of a cold and had otherwise not con- 
sulted a physician for five years prior 
to application. 


The plaintiff denied that the an- 
swers in reference were willfully false, 
fraudulently made, or material; she 
denied that the answers induced the 
defendant to issue the policy, and 
that, but for such answers, the policy 
would not have been issued. 


Testimony by the plaintiff’s family 
physician revealed that her husband 
had consulted him on January 21, 
January 28, January 29, August 11, 
August 19, September 8 and October 
7, 1952. An ear, and _ throat 
specialist testified that the decedent 
was referred to him by the family 
doctor and consulted him in a pro- 
fessional capacity on February 18 and 
23, and March 3 and 8, 1952. Still 
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nose 


another physician declared that the 
decedent had been examined by him 
on June 28, July 6, July 10, 1948, 
March 11, 1949, and, at the request of 
the decedent’s employer, on March 
25, 1949. Asa result of the last men- 
tioned examination, the employer told 
the insured that “he was overworked,” 
and granted him a leave of absence. 
Upon his return, the insured was given 
light office work, and, on June 24, 
1954, he died of a coronary thrombosis. 


The Ohio Supreme Court took the 
plaintiff's appeal from a directed ver- 
dict, affirmed in the court of appeals, 
for certification. The court affirmed 
the lower court holdings: even though 
a privileged relationship exists be- 
tween a doctor and his patient, the 
law does not prevent testimony by 
a physician as to the fact that he was 
consulted in a professional capacity 
by a person on a certain date.—Jenkins 
v. Metropolitan Life Insurance Com- 
pany. Ohio Supreme Court. March 1, 
1961. 4 Lire Cases (2d) 1447. 


Sound Health Requirement— 
Waiver by Estoppel 


The ‘‘sound health’’ requirement of 
an insurance application was impliedly 
waived by the insurance company’s 
agents when they were put on notice 
that the insured-suicide was under 
treatment for nervous exhaustion and 
needed a ‘“‘rest cure.’’ Missouri. 


This action was brought against the 
insurer of a suicide whose policy had 
been accepted as collateral in security 
For sev- 
been a 


of corporation indebtedness. 
eral years the insured had 
member of a partnership engaged in 
business. The partnership was dis 
solved in April of 1957. By an agree 
ment dated October 28, 1957, the 
insured and his wife acquired certain 
shares of stock in another company. 
In connection wtih this transaction, 
a “Collateral Trust Agreement” was 
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drawn up providing that the deceased 
and his wife would promptly 
[the company] to obtain new life in- 
surance upon the life of [the decedent | 
in the amount of ($50,000.00) on 
at least a five (5) year term basis and 


“cause 


to deposit the same with the Trustees 


as additional collateral 


the decedent became 
president of the 
October 29, 1957, made application to 
the defendant 
policies of insurance totaling $50,000, 
and designating as beneficiary a party 
to whom the company was indebted 
(whose the 


On the same day, a physi- 


Thereafter 
company, and, on 


agents of insurer for 


stock insured had ac 
quired). 
cian approved by the insurer’s agents 
examined the insured and 
and witnessed negative answers to 
questions of past “Mental Disorder,” 
or “Other Disorder of Brain or Nerv- 
ous System.” The insured did attest 
to the fact that he had consulted a 


psychiatrist for nervousness. 


recorded 


the 
first application and dated November 
21, 1957. They arrived for delivery 
on November 25. 


The policies were issued on 


One of the agents 
called the company and was told that 
the insured was in the hospital with a 
“nervous breakdown.” He was also 
told that the policies belonged to the 
company, not the insured. 
called the insured’s doctor 


The agent 

the same 
who had examined him on the com 
pany’s behalf—and learned that the 
malady was not a “breakdown” but 
“nervous exhaustion,’ and that the 
insured was “in perfect physical con- 
dition.” 


When the agent’s partner sought to 
deliver the policies on November 26, 
he was informed by the company sec- 
retary, an attorney, that the insured 
had no rights of ownership in the 
insurance, and that the company, not 
the insured, was indebted to the in- 
sured’s named beneficiary. 
quently, the secretary requested that 


Conse- 


Life, Health and Accident 


the policies be reissued in a form to 
comply with the company’s commit 
ments and naming the company as 
When the agent insisted 
on delivering the policies, 


beneficiary. 
the secre- 
tary agreed on the condition that re 
placement policies be prepared at once, 
\ memorandum-letter was executed 
by the parties defining and effectuat 
ing their agreement. This, together 
with a check covering the first year’s 
premium, was delivered to the agents 
by the secretary. 

The new policies arrived on Novem- 
ber 27, showing the proper changes 
and incorporating only a photostat of 
the medical questionnaire with the 
answers included in the original poli- 
cies. On the same day, one of the 
agents received assignments by the 
company to a trustee—the plaintiff in 
in the present dispute—and the agent 
delivered to the plaintiff a letter ad 
vising him that the forms of assign- 
ment had mailed to the 
office of the defendant insurer. 


been home 

On November 29, 1957, the insured 
hanged himself in the hospital. Proofs 
of death were assembled by the plain- 
tiff-assignee and the company’s secre- 
tary and forwarded to the defendant. 

The premium check was returned 
by the insurer and payment denied 
on the policies for the reasons that: 
(1) the insured was not in “sound 
health” on November 26 and 27, but 
was suffering from the illness that 
was to cause his death on November 
29; (2) the agents of the insurer did 
not the true condition of the 
health and could not have 
waived the company’s requirement; 


know 
insured’s 


(3) the agents were not authorized to 
Waive any requirements by that pro- 
“No 
information acquired by any repre- 
sentative of the Company [insurer] 
shall bind it unless stated in this ap 
plication. No printed provision hereof 
shall be modified or waived except by 
an Officer at its Home Office.” 


vision of the policy which read: 
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The plaintiff prevailed at trial, and 
the appeal came to the Missouri Su- 
preme Court. Errors assigned averred 
that a verdict 
should 
(1) the insured was not in good health 


directed 
sustained 


motion for 


have been because 
when the policies were delivered, (2) 
the plaintift’s assignor (the company) 
had violated its duty the 
defendant of the knowledge it had 
acquired of the insured’s health on 
November 27, and the defendant 
had the right to avoid the policies for 
misrepresentations in the applications 


to advise 
(3) 


concerning prior medical history and 
treatment. 

The plaintiff's only response to the 
that the 
defense ; the 
when they consulted with the in- 
sured’s doctor before delivery of the 


assignments of error was 


was waived by agents 


policies. 


The supreme court affirmed the trial 
court and ruled that there was a jury 


question presented by the plaintiff's 
evidence and that the theory that an 


intention to waive is 
where waiver is based on estoppel was 
Specifically, the court 
treated the insurer’s contention in this 
manner: 


unnecessary 


permissible. 


(1) That the agents had no knowl 
edge of the insured’s condition is with- 
out effect because it is clear that they 
had sufficient knowledge to put them 
“nervous 
and that they failed to 
carry out a satisfactory investigation. 


on notice with mention of a 
breakdown,” 

(2) The plaintiff’s assignor’s duty 
to apprise the insurer of the insured’s 
health was not in force on the after 
noon the insured entered the hospital 
because arrangements for replacing 
the policies and exchanging others for 
them had been made prior to the 
event. In addition, the check in pay- 
ment of a year’s premium had been 
accepted by the defendant. 

(3) The insurer’s claim to the right 
to avoid the policies as a matter of 
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law runs into difficulty because the 
defendant’s own physician had seen 
the insured being treated with electric 
February of 1957. It was 
that the de 


ceased was depressed, not deranged. 


shock in 
this witness’ contention 
\ll the evidence showed that the de 
cedent had been rational to the last, 
and that 
strictly emotional than mental. 


his problems were more 


The court held that whether or not 
misrepresentation had been made and 
whether or not, if it had, it was such 
as contributed to the contingency on 
which the policy became payable, were 
jury matters, properly relegated thereto 
in the trial court. 


(4) Finally the defendant objected 
that knowledge alone does not estab 
lish “implied waiver” as the plaintiff's 
instruction, adopted by the court, as- 
The court said, in part: “In 
any event this part of the instruction 
is not erroneous on the ground claimed, 


sumed. 


because waiver based upon an estop- 
pel does not require an intention to 
Waive, or a voluntary and intentional 
abandonment of a known right, so 
the upon which the 
estoppel is based are intentionally per- 


long as acts 


formed. 


“The 


that defendant at its home office knew 


evidence in this case shows 
that the policies sued on were to be 
immediately assigned 
The 
waiver relied upon clearly involved 
By the deliv- 


delivered and 
to plaintiff as collateral 


an element of estoppel. 
ery of the policies and the acceptance 
of the the insurance 
effective and |the company-assignor | 


check, became 
was permitted to make the assignment 
to plaintiff. If defendant delivered the 
policies and collected the premiums 
with knowledge of the unsound health 
condition the provision was waived.” 

-Winger v. General American Life In- 
surance Company. Missouri Supreme 
February 13, 1961. 4 LIFE 
1400. 


Court. 
Cases (2d) 
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FIRE 
| Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY _IN- 
SURANCE REPORTS 


Option to Buy Exercised— 
Insurance Paid to Vendor 


The vendee of a corner lot was denied 
a right to the insurance proceeds on 
the building destroyed by fire when the 
contract did not show that the building 
was any part of the parties’ contem- 
plation. The court refused to hold that 
a vendor is the trustee of property sold 
until the vendee takes possession. 
Missouri. 
The Supreme Court ac 
cepted this appeal from a 


Missouri 
decree in 
specific performance compelling the 
defendant to convey a plot of ground 
to the plaintiff and $10,000 in insur 
the building, de 
stroyed by fire, which occupied it. 


ance proceeds on 

The defendant was the owner of a 
corner lot and building in Joplin. The 
property was leased to a third party 
when the plaintiff oil company ob 
tained an option to purchase in 1957 

evidently with the intention of ex 
panding its filling station operation 
on the adjacent property. The de 
fendant carried $10,000 worth of fire 
insurance on the building, $4,000 on 
the fixtures and $1,000 on an adjoin 
ing “smoke house.” He had formerly 
operated a grocery store in the build- 
ing. Attached to the policy was a 
standard mortgage in favor of a bank 
to which the defendant was indebted 
in notes for a balance of $7,242.46. 


The option to purchase the property 
for $20,000 was obtained by the plain- 


tiff’s agent in 1957. It included a 
provision that the purchaser agreed 
to honor the prevailing lease until 
expiration. The oil company was un- 
willing, by admission, to exercise the 
option until it was able to take im- 


Fire and Casualty 


mediate possession. The option was 
extended three times before, and on 
March 4, 1958, the plaintiff wrote a 
letter to the defendant stating that it 
“does hereby exercise its option to 
purchase” the property. The letter 
concluded with the condition that upon 
approval of the title by the legal de- 
partment of the and “our 
obtaining all necessary permits, we 
will with 


company 


further 
A meeting was ar- 


get in touch you 
toward closing.” 
ranged between the owner and the 
vendee’s agent for April 16, 1958. On 
\pril 7 the building was destroyed 
by fire, and a company lawyer de- 
cided to attend the scheduled meeting 
armed with Standard Oil Company v. 
Dye, 223 Mo. App. 926, 20 S. W. 2d 
946. He laid claim to the $10,000 
insurance at the meeting; the defend- 
ant demurred, and, having consulted 
with his attorney, wrote to the plain- 
tiff announcing that the option agree- 
ment rescinded. The insurer, 
meanwhile, paid the $7,242.46 to the 
bank and the balance, $2,757.54, to the 
defendant. 


Was 


As the court viewed it, neither side 
had an impressive case. The Standard 
Oil decision depends upon a rationale 
that the mere 
trustee, holding the legal title for the 
benefit of 


“vendor becomes a 
the purchaser or as se- 
Professor Willi 
“Only the 
hoary age and frequent repetition of 


curity for the price.” 
ston said of the theory: 


the maxim prevents a general rec- 
ognition of its absurdity,” and further, 
“Th]owever, often the may 
be repeated, it cannot be true that the 
vendor is trustee for the purchaser.” 


words 


All the experts, according to the court, 
agree that the rule is unsound; they 
only disagree on what the rule should 
be. As far as the present case is 
concerned: 

“Here neither the building, its de- 
struction, nor insurance was contem- 
plated by the parties, The agreement 
as to all these matters is silent, hence 
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intention of 
inferable 


the 
fairly 


the parties is not 
from their contract. 

“Considering all these detailed fac- 
tors, the legal as well as the factual, 
and reviewing the case ‘upon both the 
and the 
no manifest or compelling equitable 


law evidence’ there is 
reason or grace in decreeing specific 
performance and at the time 
awarding [the plaintiff] the windfall 
of $10,000. Accordingly the decree 
in specific performance is affirmed, 
but that part of the decree condition- 
ing relief upon the payment into court 
of $10,000 only (or allowing a setoff 


Same 


in that sum from the agreed purchase 
price of $20,000) is reversed.”—Skelly 
Oil Company v. Ashmore et al. Mis- 
souri Supreme Court. March 13, 1961. 
10 FrrE AND CASUALTY CAsEs 696. 


Employee Dishonesty Coverage— 
Insurer's Burden of Proof 


When the circumstances surrounding 
the disappearance of insured goods 
supported a reasonable assumption of 
theft, it became the insurer's burden to 
prove that the loss was due to employee 
dishonesty—which would put liability 
on another insurer. New Jersey. 


The plaintiff, engaged in the dyeing 
and processing of greige goods for 
textile manufacturers, carried “all risk” 
insurance with two companies. One of 
these policies insured against “Em- 
ployee Dishonesty,” as defined in the 
contract, and the other excluded lia- 
bility for losses involving “mysterious 
disappearance” or the dishonest acts 
of the insured or his employees. 

One of the plaintiff’s clients sent 
out an order in January of 1958 that 
certain of its finished 
shipped out. 


merchandise be 
It was then discovered 
that not only its goods but that of 
two other mills were missing, a total 
of 17 large cartons worth about $20,000. 
The only event bearing on the loss 
to be unearthed by investigation was 


the discovery by one of the employees 
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of three or four empty cartons, seals 
He had 
1957 but had 


broken, in a storage room. 
discovered the loss in 
not reported it. 

The trial court agreed, in an oral 
opinion, that it could be reasonably 
inferred from all the circumstances 
that the goods had been stolen. The 
court ruled, however, that the plain- 
tiff had not proved that the loss was 
due to employee dishonesty and there- 
fore granted the first insurer’s mo- 
tion for involuntary dismissal. As 
to the other, the one excluding cover- 
age of employee dishonesty, the court 
saw no reason to require this defend- 
ant to prove what the plaintiff could 
not prove against the other defendant. 
Its motion was likewise granted. 

The plaintiff appealed to the pres- 
ent court and submitted that the court 
should not have granted the former de- 
fendant’s motion until the latter had 
rested, that is, should not 
missed the case against one defendant 
when the other defendant's proofs of 
freedom of liability could prove the 
case against the first. Furthermore, 
the plaintiff asserted, the inferable 
assumption of theft placed the burden 
on the second insurer to prove em- 
ployee dishonesty. 

The court of appeals concurred with 
the assignments of error. “Since the 
court had found that plaintiff's proof 
‘reasonably supports the conclusion 


have dis- 


that the goods were stolen,’ it should 
have held that plaintiff had estab- 
lished a loss which was prima facie 
within the coverage of [the exclu- 
then be- 
came [the insurer’s] burden to prove 
its assertion that the loss fell with the 
exceptions of the policy, i1.e., that it 
was a mysterious disappearance or that 
it was due to employee dishonesty.” 


sionary’s] policy... . It 


The plaintiff admitted at the close 
of its case that its action against the 
first insurer, whose policy covered em- 
ployee dishonesty, could not be sustained 


on the evidence at hand. The plain- 
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tiff persuaded the present court, how- 
ever, that, since the action against 
the second insurer had been rein- 
stated, the action against the first 
should be as well. As the plaintiff said: 


“The |second insurer’s] policy con- 
tained an exception for losses due to 
infidelity or dishonesty of employees, 
and [the other] covered that particu- 
lar hazard. 
if the action of the trial court is sus- 
tained as to the [latter] policy, that 
the suit against the [latter] be dis- 
missed because of plaintiff’s inability 


It is therefore possible, 


to produce the necessary facts of em- 
ployees’ theft and yet, the [other in- 
surance company] if the trial were 
completed as to it, could escape lia- 
bility by showing facts either on its 
case or in cross examination of plain- 
tiff’s witnesses proving that the loss 
was due to employees’ infidelity or 
dishonesty. The result would cer 
tainly be unjust and should be avoided, 
if possible.” 


Recognizing, in passing, that a judg 
ment of involuntary dismissal is not 
a right of a litigant but a discretion- 
ary ruling of the trial judge, the court 
reversed the judgments in favor of 
each defendant and remanded the 
actions against both—Advance Piece 
Dye Works, Inc. v. Travelers Indem- 
nity Company, et al. New Jersey Su- 
perior Court. December 8, 1960. 10 
FIRE AND CASUALTY CASEs 652. 


AUTOMOBILE | 
| 


CCH 
INSURANCE 


Recently Reported by 
AUTOMOBILE 
| REPORTS 


| ° 7 ae 
Summaries of Selected Decisions 
1 

| 


Construction Vehicle Runs 

Red Light—Proper Lookout Rule 
When probative evidence revealed 
that the driver of a dirt-hauling vehicle 
ran the light before colliding with a 
duly proceeding truck, the court held 


Automobile 


that the truck driver was not under an 
obligation to provide against the pos- 
sibility of the infraction. Maryland. 
The intersection of a temporary 
dirt road, cleared for the use of con- 
struction machinery, and a_ heavily 
traveled highway, 25 feet wide, was 
A traffic 
signal had been erected by the con- 
tractor, which operated in a cycle of 


the scene of this accident. 


50 seconds green for the highway, five 
seconds amber, and 25 seconds green 
for the dirt road. A privately hired 
traffic officer also attended the inter- 
section. 

A payscraper, owned by the con- 


tractor, was proceeding downgrade 
sand- 


hauling truck on the highway was 


toward the highway while a 


approaching upgrade from the scraper’s 
left. The truck driver testified that 
he brought outfit to a stop in 
compliance with the red light. When 
the light changed, the officer waved 
him and the traffic opposite through 
the The 
diesel-powered carriage weighing 35 
tons, ploughed into the truck, ruptur- 
ing the front right tire and breaking 
the air line to the brakes. 


his 


intersection. payscraper, a 


The truck 
careered diagonally across the inter- 
and into a ditch. The officer 
had started to run but was caught in 
the path of the truck and killed. 
Damage to the truck exceeded $6,000. 
A witness, 72 old, had been 
idling his car opposite the truck wait- 
ing for the light to change. He testi- 
fied that the light did change, the van 
behind him sounded its horn, and the 
him He had ad- 
vanced about eight feet when his wife 
yelled “look at that thing coming 
down hill, that’s going to hit some- 
thing.” He stopped, saw the officer 
running towards his car, the 
scraper hit the truck, and the 
truck overtake the officer. 


section 


years 


officer waved on. 


Saw 
Saw 


The driver of the payscraper, owned 
by the contractor who had erected the 
traffic signal and hired the traffic officer, 
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testified that he was going from ten 
to 12 miles per hour in second gear 
His 


vehicle was equipped with air brakes 


as he approached the crossing. 


and a lever designed to stop the scraper 
instantly by “dropping the pan.” The 
driver said the light for 
him when he was 30 feet the 
crossing area and that the decedent 


Was green 


trom 


had given him a hand signal to come 
ahead. When he realized that the 
sand truck “wasn’t observing the light 
at all,” he turned to the right, but the 
truck struck his hubcap. He 
jackknifed at a dead stop when the 
truck hit him. 

Action was brought by the plaintiff- 
insurance company which 
$10,000 in workmen’s com- 
pensation to the decedent’s beneficiary. 
The trial court found the truck driver 
and owner and the driver of the pay- 
scraper guilty of negligence, and the 
traffic officer not guilty. Judgments 
less a remittitur of $10,000 were en- 
tered, from which the truck driver and 
owner appealed to the present court 
of appeals. 


was 


subrogee 


had paid 


Considering the sharply divergent 
evidence as to which vehicle had the 
right of way, the court found that the 
trial court had erred when it instructed 
that “even though given the green 
or go signal at an intersection, [a 
driver] is required to use due care and 
caution to see that traffic in the inter- 
section is such that he can proceed 
with safety and he must regard and 
heed traffic conditions, even though 
he has the green light.” 

Noting by the way that the instruc- 
tion left out any reference to proxi- 
mate cause, the court characterized 
the instruction as tantamount to a 
directed verdict for the driver running 
the light. “This goes far beyond the 
statutory duty to yield the right of 
way to vehicles ‘lawfully’ in the inter- 
section and imports that [the truck 
driver] was not entitled to rely upon 
his right of way even as to vehicles 
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unlawfully entering the intersection 
against a red light. We think that 
is not a correct statement of the law.” 


The ruled further that the 
truck driver’s admission that he never 


court 


saw the scraper bearing down on him 
was irrelevant, since even if he had 
he might lawfully have assumed that 
the other driver would obey the light. 
Moreover, if the testimony of the wit- 
ness waiting opposite the truck is be- 


lievable, the traffic officer had already 


made the assumption by waving the 
highway trafic through. Yet the 
driver was found negligent and the 
decedent was not.—Eastern Contrac- 
tors, Inc. et al. v. State of Maryland 
et al. Maryland Court of Appeals. 
March 8, 1961. 22 AuromMoBILE CASES 
(2d) 585. 


Fireman Retired After Injury— 
Pension Benefits Inadmissible 


The fact that the plaintiff, a fireman 
retired from the department after his 
accident, might have benefited by his 
disability was not relevant to the de- 
termination of the liability and dam- 
ages chargeable against the defendant. 
New York. 


In the early morning hours of Janu- 
ary 31, 1956, in New York City, the 
plaintiff 
Chief back from a fire. The car he 
was driving was fire department prop- 
erty, a 1953 Ford sedan, painted red 


was driving his Battalion 


and equipped with a bell, a siren, two 
red fender lights and an oscillating 
“Mars light” on the roof. At the in- 
tersection of Bergen and Schenectady 
the defendant collided with the chief’s 
car and the plaintiff was injured, suf- 
fering a compressed nerve in the 
cervical area of the spine. 

The plaintiff was retired from the 
department at three-quarters-pay pen- 
sion and benefits from a health insur- 
ance plan. At the time of the mishap, 
the driver had two years to go for a 
pension of half-pay. 


1LJ—May, 1961 





When the defendant’s counsel was 
permitted to develop the circumstances 
of the plaintiff's pension and health 
benefits, the ob- 
jected strenuously, complaining that 
this matter had not 
direct examination. At 
the trial, the plaintiff's motion to have 
from the 


plaintiff's counsel 


been elicited on 
the close of 
the evidence struck record 
was overruled. 

The present court of appeals agreed 
that the overruling of these objections 
was error and that the motion to strike 
should have been granted. The fact 
that the fireman was indemnified by 
extra-judicial means was without bear 
ing on the defendant’s lability and 
duty to respond in damages. 


To this the 
that, since he had not found 
guilty of negligence, the collateral 
issue of damages and compensation 


defendant answered 


been 


was never a part of the jury’s delibera 
tion, and hence the 
the plaintiff's financial condition was 
not prejudicial. The court not 
convinced : 


introduction of 


Was 


“On this aspect of the case we agree 
with plaintiff’s position that [the jury] 
may well have considered that plain- 
tiff had sustained no damage, especially 
in view of the 
crease in the 
of plaintiff’s pension, and decided the 
case on the basis that plaintiff was 
not harmed rather than on questions of 
negligence on contributory negligence.” 


acceleration and in- 


amount of payments 


As to the introduction of new matter 
on cross-examination, the defendants 
averred that the plaintiff had opened 
the door to discussion of his pension by 
the remark that he had been “put out” 
of the fire department as a result of 
the injury. The present court saw 
merit in this 
since a new trial was in order anyway, 
the court was content to adjure the 
plaintiff to confine his testimony to 
the effect that he did not work in the 
fire department after the accident 


some contention; but, 


Automobile 


without the color of 
connotations. 


Another error urged by the plain- 
dS ? 


prove cative 


tiff and acknowledged by the court 
the trial 
“It|he jury were told correctly that 


consisted in instructions 
they were not to consider moneys re- 
ceived by [the plaintiff] as a pension 
which were not to be deducted from 
any award for loss of earnings, but 
added, at the request of defendants: 

‘I respectfully request the jury that 
if the jury finds that in applying for 
retirement from the Fire Department 
the plaintiff was motivated by the fact 
that basing his application on the al- 
leged injury received in the accident, 
his retirement would be on the basis 
of three-quarters of the regular pay 
as against what he would receive on 
normal retirement, namely fifty per 
cent of his regular pay, then the jury 
may find that it 
motive that carried into the claims of 


Was a continuing 


personal injuries alleged in this case.’ ” 

The plaintiff excepted to the charge, 
proposing that, in effect, the court 
was telling the jury that they must 
not consider the pension in mitigation 
of damages but that they might con- 
sider the plaintiff's motive for seeking 
the pension. The court of appeals was 
persuaded. 

Reversing the verdict in favor of 
the defendant, the court 
plicated the matter of the plaintiff's 


lastly ex- 


contributory negligence in the light 


of his testimony, allegedly incredible, 
that immediately before the impact 
he looked to the right and saw nothing: 

“If it be assumed that plaintiff did 
see the [defendant’s] automobile ap- 
proaching on the intersecting street, 
or that, not seeing it, he is chargeable 
with knowledge of its presence, it 
would not that this plaintiff 
is guilty of contributory negligence as 
matter of law Healy et al. v 
Rennert et al. New York Court of Ap- 
peals. March 2, 1961. 22 AUTOMOBILE 
Cases (2d) 536. 


follow 
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Personal Injury Evaluations 


Valuation Handbook and Jury Ver- 
dict Expectancies. Statewide Jury Ver- 
dict Publishing Company, 333 Wil- 
liamson Building, Cleveland 14, Ohio. 
$42.00 each. 


A research staff headed by Robert 
Schrage analyzed more than 10,000 
personal injury verdicts collected 
from all sections of the United States. 
Consultants to the project included 
Dr. Hans Zeisel and Professor Harry 


Klaven, Jr., of the University of 


Chicago, both of whom are inter- 


nationally known for their studies of 
jury behavior, and by a panel of lead- 
ing defendant and plaintiff negligence 
trial counsel and insurance company 
executives. 

The researchers discovered that juries 
presented with the same injury facts 
and economic loss, as indicated by the 
proved medical expenses and loss of 
earnings, tend to render awards re- 
markably They 
noted that the extreme verdicts, high 


consistent in size. 
and low, were relatively infrequent 
and tended to offset each other. These 
findings led to the conclusion that 
verdicts could be predicted with rea- 
sonable loose 


These two 


leaf books are compiled and supple- 


accuracy. 
mented as aids to the sound evalua- 
tion of personal injury claims. 


Tables containing the verdict ex- 
pectancy for specific injuries to the 
various parts of the body were devel- 
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oped and tested. Comparison of the 
actual with the predicted 
values in 744 random back and neck 
injury cases showed that the Valua- 
tion Handbook values averaged within 
7 per cent of the actual verdict amounts. 
This contrasted with the last demand 
and offer made in 443 of the 
cases (the number in which the demands 
and which 
disclosed that one out of six demands 


awards 


same 


offers were discoverable), 
and the same proportion of offers were 
within 25 per cent of the verdict 
amount. The remainder of the de- 
mands ranged from 7 per cent to 1,100 
per cent and offers 7 per cent to 600 
per cent of the verdict size. 

It may come as a shock to insur- 
ance company claim executives (how- 
ever, plaintiff attorneys cannot take 
much comfort either) to learn that 
defendant dollar evaluations of injury 
as indicated by the last offers were 
further from the actual verdicts than 
were the plaintiff's demands. The 
cumulative offers were $1,517,842 
lower than the total of the verdicts, 
and the demands were $1,002,340 
higher. 

Tables showing the verdict expec- 
tancy for each specials group for most 
of the injuries usually encountered 
have been prepared and are now 
available to subscribers. Each month, 
subscribers are sent a new release 
dealing with specific areas of the body 
showing the current injury evalua- 
tions. The Tables also contain the 
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actual verdict and probability ranges, 
and averages, both mean and median. 
Studies of liability reveal that in 68 
per cent of defense verdicts, offers in 
excess of $1,000 were made. The 
greater percentage of these were over 
$2,000 with many between $5,000 and 
$20,000. The Jury Verdict Expectan- 
cles with its studies of liability and 
the factors which effect verdict size 
should, along with the Valuation 
Handbook, enable insurance companies 
and attorneys to arrive at evaluations 
closely approximating actual trial re- 
sults. For insurance personnel, attor- 
neys and independent adjusters who 
are called upon to make bodily injury 
claim and lawsuit evaluation decisions 
or recommendations, these companion 

services should prove invaluable. 
—G. Bennion 


History of the Contract 
and the Industry 


Law and the Life Insurance Contract. 
Janice E. Greider and William T. 
Beadles. Richard D. Irwin, Inc., Home- 
wood, Illinois. 1960. 472 pages. $6.50. 


Insurance and Public Policy 
L. Kimball. The University of Wiscon- 
sin Press, Madison, Wisconsin. 1960. 


387 pages. $7.50. 


The first 
chronological basis in order to follow 
the different stages in the life insur- 
ance contract. This means that the 
formations, construction and validity 


book is organized on a 


of the contract is the first grouping 
and the the 
operation. 


second is contract in 

This second part covers the obliga- 
tion to pay premiums and what hap 
pens if the policyholder does not pay. 
It discusses the policy as property and 
policyholder rights to change the bene- 
ficiary and to borrow money. The life 
insurance contract and its relationship 
to the law of wills and the law regard- 
ing the rights of creditors is next ex- 


Books and Articles 


Spencer 


plained. The last part is entitled “The 
File is Closed” which is the law re 
garding the payment of the benefit 
the condition under which it will be 
and it will not be paid, for instance, 
suicide, war, aviation and mysterious 
disappearance. 

The second book is a study of the 
history of insurance law focusing on 
the relationships between the evolving 
technical law and (1) the rapidly grow- 
ing insurance business and (2) at at- 
titudes and purposes of society at 
large. The author interprets in the 
light of the the 
business and the goals of society, the 
great mass of legal data on insurance. 


needs of insurance 


This book is oriented to Wisconsin 
law. The author feels that Wisconsin 
is probably more nearly typical of 
American Government and consequently 
the Wisconsin the 
story of insurance law for the largest 


story would be 
part of America. 

This book discusses in detail chap- 
ters, “Creation of an Adequate Insur- 
ance Fund”; ‘Protecting the Integrity 
of the Insurance Fund Against Dis- 
sipation”; “The Administration of 
Claims: The Distribution of the 
Fund”; and “Insurance in the Larger 
Society.” 


Challenge to the Status Quo 


Automation: Its Impact on Business 
and People. Walter Buckingham. 
Harper and Brothers, 49 East 33rd 
Street, New York 16, New York. 
1961. 196 pages. $4.50. 

The IAM executive has 
recommended an eight-point collective 
bargaining program to deal with the 
problem. This program calls for: (1) 
advance notice and consultation when- 
ever employers plan major changes; 
(2) the right to transfer not only to 
other jobs within a plant, but to jobs 
in other plants as well, with adequate 
moving allowances (covering, among 
other things, necessary living expenses 
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and losses resulting from the sale of 
homes); (3) training for new jobs 
(or for old jobs which have not been 
eleminated) at full pay and no expense 
to the worker; (4) preservation of the 
previous rates of pay of workers who 
have been downgraded, as well as the 
part of 


preservation of a substantial 
i who have been 


the income of those 


laid off (either through supplemental 
unemployment benefits, severance pay- 
other device); (5) 
retirement 


ments or 
pre r\ isi mm 


some 
with 


for early 
an adequate pension; 


assurance of 
(6) continuation of insurance cover- 
age and other fringe benefits during 
periods of layoffs; (7) negotiation of 
new job classifications and rates of pay 
whenever automation has increased 
skill requirements of responsibility, or 
imposed additional demands upon the 
worker in other ways; and (8) equi- 
table distribution of the gains result 
ing from greater productivity through 
general wage increases, more leisure 
time, or in some other socially desir- 


able fashion. 


Diebold authored 
a special report for the 
National Planning Association, on the 
automation on 
This study raises a number of ques 
tions for further study as to the extent 
and rate of automation, the effects of 
automation on production, productivity, 


Recently, John 
committee 


impact of business. 


costs, purchasing power, competition, 
centralization, company organization, 
labor, retraining, industrial relations, 
and education. Further than that, a 
Congressional committee has turned 
searchlight on the 
problem. This is a provocative sub- 
ject which has been receiving careful 
study by experts and by those intensely 
involved. Nevertheless, Mr, Bucking- 


its investigative 


ham’s book is written for the layman. 


The author’s purpose is to give a 
balanced insight into the complexities 
of the emerging age of automation. 
He explains the effects of automation 
on management theory, and on per- 
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sonnel practices. He also explains the 
social implication for leisure time and 
cultural progress, in the hope that his 
investigation will serve as a guide for 
managers, professional men, farmers 
and factory workers. 


fresh and new. 


automation as 


His viewpoint is 


He does not look on 
the end of union opportunities, but as 
offering new opportunities for union 
relations. 


“The role of the union may be ex- 
pected to change from union-manage 
ment relations to union-community 


relations.” 


“The time would seem to be ripe,” 
says the author, Walter Buckingham, 
“for a new positive policy of industrial 
statesmanship on the part of manage- 
ment, if government action is to be 
forestalled, Just as Henry Ford, years 
ago, launched a new industrial era 
by cutting prices, raising wages, and 
introducing mass production, manage- 
ments of the newly automated industries 
might consider the over-all economics 
of their situation. For example, they 
already know that it is inflationary to 
grant wage increases in excess of pro- 
ductivity gains and have resisted such 
pressures, wisely, though not always 
successfully. But they have ignored 
the other side. Wages should be in- 
creased without raising prices when 
productivity rises through automation, 
or else prices should be cut. 


“The disastrous steel strike of 1959 
dramatized this point. In spite of all 
the talk on both sides, inflation was 
not the issue. If the steel companies 
were able to raise prices following 
a wage increase, they were able to do 
so without a wage increase since the 
price of steel and the corresponding 
quantity that can be sold at that price 
are the demand for 


steel and not the wages paid for its 


determined by 


production. The underlying issue was, 


automation.” 
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| NSURANCE RATE REGULATION is the sub- 
ject of an exhaustive analysis to be published 
in two parts in The Insurance Law Journal. 
The first part, appearing next month, will deal 
with the constitutional and procedural aspects 
of rate regulation and judicial treatment of 
particular factors involved in the rate structure. 


This valuable treatise is at once a compre- 
hensive research document and an interpre- 
tive commentary in the critical area of rates 
and rating. 


Just AS LAST YEAR, the JOURNAL will pub- 
lish the insurance chapter from New York 


University Law School's Annual Survey of 
American Law, describing the latest phases in 
the conflict between the insurance industry 
and forces, legislative and judicial, seeking 
greater control of it. The article, to be pub- 
lished next month, will also examine recent 
policy interpretations in the several areas of 
insurance law. 
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CCH PRODUCTS COMPANY 
4025 W. Peterson Ave., Chicago 46, IIl. 
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